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Mr. Justice Bradley was unquestionably 
right in declaring in his dissenting opinion in 
the ‘‘Minnesota Granger Cases’’ that the 
decision of the court in that case, in effect, 
reversed the judgment of the court in other 
cases, in which it had been held that the 
adjustment of rates was a legislative preroga- 
tive and not a judicial one. The fixing of 
rates was, in his opinion, an administrative, 
and not a judicial function, and the’ legisla- 
ture was the proper tribunal for the final de- 
termination of the question. This conclusion 
was warranted, at least, by precedent and the 
previous decisions rendered by the same court 
in the celebrated Illinois, Iowa and Wiscon- 
sin granger cases. In those cases the court 
decided that the States had the power to fix 
by law maximum charges for the storage of 
grain and the transportation of persons and 
property. Even within the past few months 
the New York Court of Appeals, expressly 
declaring its adherence to the rule laid down 
by the United States Supreme Court in the 
Munn case, held valid a statute of the State 
of New York regulating and fixing the 
charges by grain elevators. And at the time, 
we took occasion to indorse the forcible dis- 
senting opinion of Judge Peckham, of that 
court. 

Courts do not like to reverse former de- 
cisions in express terms, and it is probable 
that the majority of the court would not 
admit that the decision just rendered in the 
‘*Minnesota Granger Cases’’ constitutes a re- 
versal of the decisions in this class of cases. 
To us, however, it seems clear that there has 
been a departure from the principle first 
enunciated. Those decisions held that the 
State had the power to regulate and fix by 
statute maximum rates. The decision just 
rendered holds that the State has not the 
power, acting through commissioners, to fix 
rates absolutely and finally. In so far as the 
earlier cases are. to be regarded as holding 
that the States have the power to fix rates 
finally, they must be considered as practically 
overruled. Under this latest decision rates 
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must be reasonable, and the proper tribunals, 
as we have frequently contended, to de- 
termine whether rates are reasonable or not, 
are not State legislatures or commissions, but 
the courts. 
die ehthniinist 

The House of Representatives has lately 
passed two bills which are of considerable in- 
terest to practitioners in federal courts. One 
is a bill to deprive federal judges of the 
authority to give an opinion upon questions 
of fact either in civil or criminal actions. The 
other requires judges of the federal courts, 
when so requested previous to the commence- 
ment of the argument before the jury, to 
reduce their charge to the jury to writing. 
In nearly all of the States the rule prevails 
that the judge cannot give to the jury any 
opinion upon the facts or on the weight of 
evidence. The Supreme Court of the United 
States, however, has decided in several cases 
that the contrary rule prevails in the courts of 
the United States, and that the powers of 
these courts in this respect are not controlled 
by the statute of the States prohibiting 
judges to express their opinion upon the 
facts. In other words, federal judges here- 
tofore have been allowed to state what the 
verdict should be under a given state of facts, 
tosay what the facts are, what the evidence 
is, to comment upon the evidence, to argue 
the case upon the facts, and to become in 
effect attorneys if they see fit. There is no 
question that this is a power which ought not 
to be exercised. So, in most of the State 
courts, charges and instructions are required 
to be in writing, and this bill very properly 
requires it in federal practice, when one of 
the parties shall make a request before the 
argument. 


+ 





The Supreme Court of Illinois has aflirmed 
the decision of the appellate, court in the case 
of Farwell v. Nillson, about which we had 
something to say in a recent issue. In that 
case, it will be remembered, the court refused 
to follow the lead of the United States Su- 
preme Court in White v. Cotzhausen, where 
it was held that when an insolvent debtor 
transfers all or substantially all his personal 
property to a part of his creditors in order to 
provide for them in preference to other cred- 
itors, the instruments by which such trans- 
fers are made, whatever their form, will be 
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held to operate as an assignment, and conse- 
quently void under the statute forbidding 
preferences. The Illinois appellate court 
held, and the supreme court now indorses the 
conclusion, that the act does not render void a 
preference unless it be written in an assign- 
ment and treated as void as being part 
thereof. This conclusion, as we have before 
remarked, strikes us as unsound and calcu- 
lated to defeat the very object and intent of 
the law. All that a debtor need now do in 
order to make an effective preference, is to 
avoid making an assignment; but in one 
shape or another he may convey away the 
bulk of his property to such creditors as he 
sees fit, and laugh at the law which was made 
to prevent so obvious an injustice. The New 
York Law Journal, whose opinion on this 
question is the same as our own, says that the 
force of this position has been shown by the 
course of recent litigation in that State, and 
that already general assignments, as a scheme 
to obtain preferences, are being partially 
abandoned, the same result being attained 
without any assignment at all. It cites sev- 
eral cases of this character, where judgments 
have been confessed, upon which the entire 
assets of the debtor have been taken, and no 
successful attempts on the part of the other 
creditors to set aside these judgments have 
been shown. 








NOTES OF RECENT DECISIONS. 


The power of a State court to restrain its 
citizens from prosecuting attachment suits 
begun in another State, came before the Su- 
preme Court of the United States, in Cole v. 
Cunningham, 10 8. C. Rep. 269. There a 
firm in Massachusetts failed, and made an 
assignment to its creditors. One of the lat- 
ter, resident in Massachusetts, proceeded to 
attach and garnish in the State of New York 
money due the insolvent firm. Thereupon 
the assignee brought in the Massachusetts 
courts a suit by injunction to restrain the 
creditor from proceeding with the attachment 


suit begun in New York. The Massachu- 


setts courts having granted the injunction the 
case was appealed to the United States Su- 
preme Court, where the decision of the lower 
court was affirmed, and it was held that a de- 
cree cf a State court restraining citizens of 





that State from prosecuting attachment suits 
begun in another State, and brought therein 
in order to evade the laws of the first State, 
does not violate Const. U. S., art. 4, §§ 1, 2, 
which provide that ‘‘full faith and credit 
shall be given in each State to the public acts, 
records and judicial proceedings of every 
other State,’’ and that ‘‘the citizens of each 
State shall be entitled to all privileges and 
immunities of citizens in the several States.’’ 
Miller, Field and Harlan, JJ., dissented. 
The opinion of Mr. Chief Justice Fuller is 
quite long. After considering the force and 
effect of the constitutional inhibition sought 
to be interposed, and showing that the decree 
in question was not within its contemplation, 
he says: 


The jurisdiction of the Erglish court of chancery to 
restrain persons within its territorial limits and under 
its jurisdiction from doing anything abroad, whether 
the thing forbidden be a conveyance or other act, in 
pais, or the institution or the prosecution of an action 
in a foreign court, is well settled. In Penn vy. Lord 
Baltimore, 1 Ves. Sr. 444, Lord Hardwicke recognized 
the principle that equity, as it acts primarily in per- 
sonam, and not merely in rem, may, where a person 
against whom relief is sought is within the jurisdic- 
tion, make a decree, upon the ground of a contract, or 
any equity subsisting between the parties, respecting 
property situated out of the jurisdiction. 2 Lead. Cas. 
Eq. (4th Amer. Ed.) 1806, and cases. In McIntosh v. 
Ogilvie, 4 Term. R. 193, note, 3 Swanst. 365, note, Lord 
Hardwicke lays down the same doctrine as to restrain- 
ing prosecution of suit. This case bears so close an 
analogy to that at bar that we give it in full, as follows: 
“The plaintiff was the assignee of a bankrupt, the de- 
fendant a creditor, who, before the bankruptcy, went 
into Scotland, and made arrestments on debts due to 
the bankrupt from persons there. Upon an affidavit 
ofthe defendant’s having got this money into his 
hands, a ne exeat was granted; and a motion was now 
made on the behalf of the defendant to discharge it, 
upon a supposition that he had a right to the goods, 
as creditor, by his arrestments. The lord chancellor 
asked whether he had sentence before the bankruptcy ; 
and, being answered in the negative, he said: ‘Then it 
is like a foreign attachment, by which this court will 
not suffer a creditor to gain priority, if no sentence 
were pronounced before the bankruptcy. I cannot 
grant a probibition to the court of sessions; but I will 
certainly make an order on the party here to restrain 
him from getting a priority, and evading the laws of 
bankruptey here. Ifthe gentleman were not going 
abroad, I would do nothing; but as he is, I will not 
discharge the writ without his giving security to abide 
the event of the cause.’’’ Penn. vy. Lord Baltimore is 
cited with approval by Chief Justice Marshall in 
Massie v. Watts, 6 Cranch, 148, where a suit was insti- 
tuted in the circuit court of Kentucky to compel the 
conveyance by the defendant of the legal title of land 
in Ohio, on the ground that he bad notice, when it 
was purchased, of the prior equity of the complainant. 
The defense was that the land was beyond the juris- 
diction of the court, and within the State of Ohio. 
This defense was overruled by the court below, and 
its decision affirmed by this court. “This court is o¢ 
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opinion,” said the chief justice, “that ina case of 
fraud, of trust, or of contract, the jurisdiction ofa 
court of chancery is sustainable wherever the person 
be found, although lands not within the jurisdiction 
of that court may be affected by the decree.” And in 
Pennoyer v. Neff, 95 U.S. 714, 723, itis said in the 
opinion of the court, by Mr. Justice Field: “The State, 
through its tribunals, may compel persons domiciled 
within its limits to execute, in pursuance of their con- 
tracts respecting property elsewhere situated, instru- 
ments in such form and with such solemnities as to 
transfer the title,so far as such formalities can be 
complied with; and the exercise of this jurisdiction in 
no manner interferes with the supreme control over 
the property by the State within which itis situated. 
Penn. v. Lord Baltimore, 1 Ves. Sr. 444; Massie v. 
Watts, 6 Cranch, 148; Watkins v. Holman, 16 Pet. 25; 
Corbett v. Nutt, 10 Wall. 464.” In Lord Portarlington 
v. Soulby,3 Mylne & K. 104, 108, Lord Chancellor 
Brougham reviews the history of the jurisdiction to 
restrain parties from commencing or prosecuting 
actions in foreign countries, and concludes: ‘Nothing 
can be more unfounded than the doubts of the juris- 
diction. That is grounded, like all other jurisdiction 
of the court, not upon any pretension to the exercise 
of judicial and administrative rights abroad, but 
onthe circumstance of the person of the party on 
whom this orderis made being within the power of 
the court.” Earl of Oxford’s Case, 2 Lead. Cas. Eq. 
1316. Mr. Justice Story states the principle thus: 
“But, although the courts of one country have no au- 
thority to stay proceedings in the courts of another, 
they have an undoubted authority to control all per- 
sons and things within their own territorial limits. 
When, therefore, both parties to a suit ina foreign 
country are resident within the territorial limits of 
another country, the courts of equity in the latter may 
act in personam upon those parties, and direct them, 
by injunction, to proceed no furtherin such suit. In 
such a case, these courts act upon acknowledged prin- 
ciples of public law in regard to jurisdiction. They do 
not pretend to direct or control the foreign court, but, 
without regard to the situation of the subject-matter 
of the dispute, they consider the equities between the 
parties, and decree in personam according to those 
equities, and enforce obedience to their decrees by 
process in personam. * * * It is now held that 
whenever the parties are resident within a country the 
courts of that country have full authority to act upon 
them personally with respect to the subject of suits in 
a foreign country, as the ends of justice may require, 
and with that view to order them to take or to 
omit to take any steps and proceedings in any other 
court of justice, whether in the same country or in 
any foreign country.” Story, Eq. Jur. §§ 899,900. In 
Phelps v. McDonald, 99 U. S. 298, 308, Mr. Justice 
Swayne uses this language: ‘“‘Where the necessary 
parties are before a court of equity, itis immaterial 
that the ves of the controversy, whether it be real or 
personal property is beyond the territorial jurisdiction 
of the tribunal. It has the power to compel the de- 
fendant to do all things necessary, according to the 
lex loci ret site, which he could do voluntarily, to give 
full effect to the decree against him. Without regard 
to the situation of the subject-matter, such courts con- 
sider the equities between the parties, and decree in 
personam according to these equities, and enforce obe- 
dience to their decrees by process in personam.”” 

Such is, undoubtedly, the result of the clear weight 
of authority; and the rule has been often applied by 
the courts of the domicile against the attempts of 
some of its citizens to defeat the operation of its 








laws, to the wrong and injury of others. Thus, it was 
held by the Supreme Court of Ohio (Snook v. Snetzer, 
25 Ohio St., 516) that where the statutes of that State 
exempted the earnings for personal service of a debtor 
who was the head of a family and a citizen of the State, 
the Ohio courts had authority to restrain a citizen 
of the county in which the equity action was com~ 
menced from proceeding in another State to attach the 
earnings of such head of a family, with a view to 
evade the exemption laws of Ohio, and to prevent him 
from availing himself of the benefit of such law. To 
the same effect is Keyser v. Rice, 47 Md. 208. The 
court of appeals of Maryland declared the power of 
the State to compel its own citizens to respect its laws, 
even beyond its own territorial limits, to be supported 
by the great preponderance of precedent and author- 
ity, and sustained an injunction to restrain the fur- 
ther prosecution in another State of an attachment, 
by which the defendant sought to recover wages due 
the complainant in Maryland, and there exempt from 
attachment. So, in Railroad Co. v. Thompson, 31 
Kan. 180,1 Pac. Rep. 622, though it was held thata 
foreign corporation doing business in Kansas might 
be garnished for a debt due to a non-resident em- 
ployee, contracted outside of the State, and exempt 
from garnishment in the State where the defendant 
and garnishee resided, yet it was conceded by Judge 
Brewer, in delivering the opinion, “‘that in the courts 
of the State any citizen of that State may be enjoined 
from resorting to the courts of any other State for the 
purpose of evading the exemption laws of his own 
State;” and this was so decided in Zimmerman y. 
Franke, 34 Kan. 650, 9 Pac. Rep. 747. In Wilson v. 
Joseph, 107 Ind. 490, 8 N. E. Rep. 616, the Supreme 
Court of Indiana ruled that an injunction would lie to 
restrain a resident of Indiana from prosecuting an at- 
tachment proceeding against another resident in the 
courts of another State, in violation of a statute which 
made it an offense to send a claim against a debtor out 
of the State for collection, in order to evade the ex- 
emption law. And see Chafee v. Quidnick Co., 13 R. 
I. 442, 449; Manufacturing Co. v. Worster, 23 N. H. 
462; Pickett v. Ferguson, 45 Ark. 177. The rule is not 
otherwise in New York. See Vail v. Knapp, 49 Barb. 
299; Dinsmore v. Neressheim, 32 Hun. 204; Railroad 
Co. v. Ramsey, 45 N. Y. 687. 


The validity of the regulation made by 
railroad companies requiring the purchase of 
tickets before entering the cars, came before 
the Supreme Court of Pennsylvania, in Reese 
v. Pennsylvania R. Co., 19 Atl. Rep. 72. It 
was there laid down that a regulation by a 
railroad company requiring passengers who 
do not purchase their tickets at a ticket office 
to pay a uniform excess of ten cents over the 
regular fare, which excess the .passenger is 
entitled to have refunded on the presentation 
at any ticket office of a refunding check de- 
livered to him by the conductor, is not in it- 
self unreasonable or oppressive, or needlessly 
inconvenient to the traveler. Mitchell, J., 
says: 

i right of railroad companies to make reasonable 


regulations, not only as to the amount of fares, but as | 


to the time, place, and mode of payment, is unques- 
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tionable. This right includes the right to refuse al- 
together to carry without the previous procurement 
ofa ticket. Railway Co. v. Greenwood 79 Pa. St. 3738. 
That case arose upon a special rugulation as to car- 
riage of passengers upon freight trains; but there is 
no appreciable distinction between it and a gen- 
eral regulation as to all passengers. Both rest on the 
common-law principle that requires payment or ten- 
der as an indispensable preliminary to holding a car- 
rier liable for refusal to carry, and on the manifest and 
necessary convenience of business where the number 
of passengers is liable to be large, and the time for 
serving them short. So, too, the authorities are uni- 
form that companies may charge an additional or 
higher rate of fare to those who do not purchase 
tickets before entering the cars. Crocker v. Railroad 
Co., 24 Conn. 249; Swan v. Railroad Co., 182 Mass. 116; 
Hilliard v. Goold, 34 N. H. 241; Stephen v. Smith, 29 
Vt. 160; State v. Goold, 53 Me. 279; State v. Chovin, 7 
Towa, 208; Du Laurans y. Railroad Co., 15 Minn. 49, 
(Gil. 29;) State v. Hungerford, 39 Minn. 6, 38 N. W. 
Rep. 628, 34 Amer. & Eng. R. Cas. 265, and note; Rail- 
road Co. v. Parks, 18 Ill. 460; Pullman Co. v. Reed, 75 
Til. 130; Railroad Co. v. Skifman, 39 Ohio St. 451; 
Forsee v. Railroad Co., 63 Miss. 67. And it may be 
noted, in response to one of the most urgently pressed 
arguments of the defendant in error, that the reasons 
almost uniformly given in support of this long line of 
decisions include the furthering of the honest, orderly, 
and convenient conduct by the railroad company of its 
own business. The regulation in question in the 
present case is not in itself unreasonable or oppres- 
sive. In regard to the traveler, it is scarcely just 
ground of complaint that he has to present his re- 
funding ticket at the end of his journey, instead of 
getting an ordinary ticket at thestart. The inconven- 
ience, if any, is the result of his own default. With 
reference to the other passengers, and still more to the 
railroad company, the regulation is conductive to the 
rapid, orderly, and convenient dispatch of the con- 
ductor’s part in the collection of fares, and thus to 
leaving him free for the performance of his other 
duties in connection with the stops at stations, the en- 
trance and exit of passengerss, and the general super- 
vision of the safety and comfort of those under his 
care. If, therefore, the company may refuse to carry 
at all without a ticket, it may fairly refuse under the 
far less inconvenient alternative to the traveler of put- 
ting himto the trouble of going to an office to get his 
excess refunded. Ifthe company may charge those 
failing to get a ticket an additional price, and keep it, 
certainly they may charge such price and refund it; 
and, as the regulation is not in itself unreasonable or 
oppressive, or needlessly in-convenient to the traveler, 
its validity, upon general principles and on authority, 
would seem to be beyond question. 

These views were conceded by the learned judge 
below, and are not seriously questioned, by counsel 
here; but the decision was based upon the view that 
the extra ten cents imposed by this regulation is a part 
of the fare, and makes it higher than the rate allowed 
by the act of incorporation of the company. The 
language of the act is: ‘‘In the transportation of pas- 
sengers no charge shall be made to exceed * * * 
three and a half cents per mile for way passengers.” 
As the distance from East Liberty station to the Union 
depot in Pittsburg is four and one-half miles, and the 
regular fare fourteen cents, it is admitted that the ex- 
tra ten cents is in excess of the charter rate, if it isa 
“charge for transportation” within the meaning of the 
act. Should it beso regarded? “Charge” is a word 
of very general and varied use. Webster gives it thir- 








teen different meanings, none of which, however, ex- 
presses the exact sence in which it is used in this char- 
ter. The great dictionary of the Philological Society, 
now in course of publication, gives it twenty separate 
principal definitions, besides a nearly equal number 


of subordinate variations of meanings. Of these defi- 
nitions, one (10b) is: “The price required or de- 
manded for service rendered, or (less usually) for 
goods supplied;” and this expresses accurately the 
sense of the word in the present case. The essence of 
the meaning is that it is something required, exacted, 
or taken from the traveler as compensation forthe 
service rendered, and, of course, something taken per- 
manently,—not taken temporarly, and returned. The 
purpose of the restriction in the charter is the regula- 
tion of the amount of fare, not of the mode of collec- 
tion; the protection of the traveler from excessive de- 
mands not interference with the time, place, or mode 
of payment. These are mere administrative details, 
which depend on varying circumstances, and are 
therefore left to the ordinary course of business man- 
agement. We fail to see anything in the present reg- 
ulation which can properly be treated as an excessive 
charge, within the prohibition of the charter. 


That a corporation has capacity to execute 
a deed as attorney in fact for another, was 
decided by the Supreme Court of Oregon in 
Killingsworth v. Portland Trust Co., 23 Pac. 
Rep. 66. Lord, J., says: 

Ordinarily, in the creation of corporations, the com- 
mon-law incidents and powers are implied, unless 
otherwise provided or restrained by the law of its cor- 
porate existence. But, in determining the nature and 
extent of the powers and capacities conferred on a cor- 
poration, and the mode of their exercise, the law of its 
creation, whether a charter or a statute, must be con- 
sulted; forit has no power, except as thus given, 
either expressly or as incidental to the exercise of the 
powers granted. It is provided by our statute that a 
corporation may engage in any lawful enterprise, busi- 
ness pursuit, or occupation (Code, § 3217); so that, 
unless corporations are affected with some disability, 
when the articles of incorporation are sufficient for the 
purpose, there is no lawful occupation or business in 
which it may not engage in this State exactly as indi- 
viduals. By its articles of incorporation, the defend- 
ant corporation is expressly authorized and empow 
ered “to act as the general or special agent, or attor- 
ney in fact, for any public or private corporation or 
person in the management and control of real estate or 
other pyreperty, its purchase, sale, or conveyance,” 
etc. No qmestion is made but what the defendant, by 
its articles of incorporation, has conferred upon it the 
power to do the act as to which there is claimed to be 
an alleged failure; but the contention is that a corpora- 
tion, from the nature of the organization, as an arti- 
ficial body, necessitated to act through agents, is in- 
capable of executing a deed as an attorney in fact. 
This argument is based on the assumption that there 
are some things, from the inherent nature of the case, 
that a corporation is incapable of doing, and seeks its 
illustrations in the common law, as that a corporation 
cannot be an administrator or executor, because its 
duties are of a personal nature, and cannot be dele- 
gated; or cannot take an oath, when so required by 
law, before proceeding to execute some duty or trust. 
But this argument overlooks the fact that a corpora- 
tion may be empowered to do by statute what it was 
incapable of doing under its common-law powers; and, 
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when thus created,its powers, capacities, and modes 
of exercising them depend upon the statute. Nor is 
the disability, in such cases, of a character which can- 
not be obviated by statute; for,as Mr. Morawetz says, 
“there are numerous instances in which corporations 
have been expressly empowered by statutes to admin- 
ister estates.”? 1 Mor. Priv. Corp., § 357. 

The reason why a corporation was unable to perform 
the office of executor or administrator, as stated by 
Blackstone, was that it could not take an ogth for the 
due execution of the office. 1 Bl. Comm. 477. But, to 
enable a corporation to act as executor or administra- 
tor, the statute may dispense with the oath, or provide 
that some one of its officers may take it, or the law of 
the State may not require any oath for the due execu- 
tion of the office; and in such case, when no other im- 
pediment intervenes, a corporation may act as admin- 
istrator when the law of the State does not require the 
administrator to take an oath. It was not so held in 
Deringer’s Admr. v. Deringer’s Admr., 5 Houst. 416. 
So, too, in Bank v. Ewing, 12 Lea, 602, where it was 
urged that a corporation w.s incapable of taking to it- 
self a mortgage or trust conveyance, it was held that a 
corporation may take and hold as a trustee or mortga- 
gee, and execute a trust in which it has an interest, 
within the scope of its business; and a failure or in- 
ability to comply with the provisions of the code by 
taking the required oath would not affect the validity 
of the deed, or the title vested. 

As it is not questioned that the business in which the 
defendant is engaged is a lawful occupation, and that 


the articles of incorporation are sufficient to confer the “ 


power on the defendant to act as an attorney in fact in 
furtherance of its legitimate objects, there is nothing 
to prevent it from doing the acts essential to carry on 
its bu-iness, and comply with the terms of its agree- 
ment, unless it is incapable of performing such acts 
from some cause inherent in itself. A corporation, like 
a natural person, has a right to conduct its legitimate 
business by all the means necessary to effect such ob- 
ject. Within its prescribed range, it can do whatever 
a patural person mutatis mutandis could do. Whart. 
Ag., § 57. 

* Barry v. Exchange Co., 1 Sandf. Ch. 280, it is said: 
“very corporation, as such, has the capacity to take 
and grant property, and to contract obligations in the 
same manner as an individual. * * * And every 
such corporation has power to make all contracts 
which are necessary and usual in the course of the 
business it transacts, as means to enable it to effect 
such object, unless expressly prohibited by law.” 
Having the power conferred upon it to act as an attor- 
ney in fact, is it not endowed with all the faculties or 
capacities essential to execute it, and carry out the 
business projects of its creation? Why may not acor- 
poration act as an agent for an individual, or another 
corporation? As the owner of real property, it can by 
its authorized agents execute a conveyance, or it may 
authorize another, by power of attorney in writing, to 
convey such property for it; why then may it not act 
as the agent or attorney in fact of another fora like 
purpose, when it is so authorized, and to thus act is 
one of the chief powers conferred to effect the object of 
its creation, and to carry on the business in which it is 
engaged?’ “Within the scope of its corporate pow- 
ers,” says Mr. Mechem, “unless there are express pro- 
visions in its charter or constating instruthents to the 
contrary, a corporation may act as agent, either for an 
individual, a partnership, or another corporation. 
Many of the great corporations of the country are or- 
ganized for this express purpose, under statutes or 
charters conferring and defining their powers, and the 








methods of executing them; but even in other cases, 
authority so to act might be implied as auxiliary to 
their main purpose.”” Mechem Az.,, § 64. 

It is clear, then, that a corporation may act as the 
agent of another; and, if so, it must be endued with 
the faculties or instrumentalities to perform the office 
it is authorized to undertake, and carry out the pur- 
poses of its creation. When a corporation engages in 
a legitimate business, and is authorized by its incor- 
poration to do the things necessary to carry on such 
business, it is an express grant of power to enable it 
to effect that object. If it is to be excluded from doing 
such things because, from the nature of its organiza- 
tion, it cannot act personally, but only through agents, 
there would be little left in the domain of business it 
could do. As was said by the court in Hopkins vy. 
Turnpike Co.,4 Humph. 412: ‘*The common-law rule 
with regard to natural persons, that an agent, to bind 


‘his principal by deed, must be empowered by deed 


himself, cannot, in the nature of things, be applied te 
corporations aggregate. These beings, of mere legal 
existence, and their board, as such, are, literally speak- 
ing, incapable of a personal act. They direct or assent 
by vote; but their most immediate mode of action 
must be by agents.” Being a creation of the law—an 
artificial person—it can only act by agents, who are its 
limbs, or instrumentalities to effect the purpose for 
which it was organized, and to act for it; their act be- 
ing the act of the corporation, exactly as the act of an 
individual is his act. As such, upon the principle of 
the objection raised, it could not make an acknowledg- 
ment in person, but it may by its officers; and in such 
cases its officer affixing the seal is the party executing 
the deed, within the meaning of the statute requiring 
deeds to be acknowledged by the grantor. Kelly v. 
Calhoun, 95 U. S. 711; Association v. Brace, 51 Md. 
508; Am. & Eng. Cyclop. Law, “Acknowledgment,” 
“Corporations.” In fact, within the same principle of 
reasoning, it may be said that a corporation cannot 
make a deed of its own property; but we know it can, 
and that the act of its officers in so doing is the act of 
the corporation. 

When a corporation is made the agent of another to 
sell and convey property, it acts through the same in- 
strumentalities as when acting for itself; and the rela- 
tion between it and its instrumentalities are as one be- 
ing or artificial person in the performance of its en- 
gagement, and involves no delegation of powers. So 
that, when acorporation is invested with a power of 
attorney to selland convey real property, the person 
conferring the power knows that the corporation can- 
not act personally in the matter, but that in perform- 
ing the engagement it will act through its agents, who 
for that purpose are its faculties, and whose acts in the 
discharge of that duty are the acts of the corporation. 





THE constitutionality of the recent election 
and registration law of Michigan was con- 
sidered by the Supreme Court of that State 
in Attorney-General v. City of Detroit, 44 
N. W. Rep. 388. The law was held uncon- 
stitutional and void for a number of reasons, 
to-wit : s 

1. After repealing all the old registration laws, an 
providing for a new subdivision of the city into elec- 
tion precincts, it enacts that the old inspectors of 


election shall act for the registration of 1889, which 
would necessarily result in leaving some of the new 
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precincts with more than their proportionate share of 
inspectors, some with less, and some with none. 

2. Sections 3 and 4 of the act provide that there shall 
be a general registration in 1892, and every four years 
thereafter, and that the inspectors shall not receive 
any ballot, under any pretense whatever, unless the 
name of the elector shall have been entered in the 
register of the precinct in which he offers to vote. 
Section 7 requires the applicant for registration to re- 
side in the precinct two days before registration, and 
the fourth Monday of October is fixed as the last day 
for registration: Held that, as in some years this 
would require an elector to reside in the precinct 
more than ten days before election to entitle him to 
a vote, the act was in violation of Const. Mich. art. 7, 
§1. 

8. The act is also unreasonable and void because it 
provides for but five registration days during the 
year, at one of which the elector must make personal 
application for registration; thus disfranchising per- 
sons who are ill or absent on registration days, but 
who would be able to vote on election days. 

4, The act is also void because it is not impartial, in 
that it requires a naturalized voter to produce his cer- 
tificate of naturalization, or show by evidence other 
than his own oath, that such certificate was issued, 
while it permits a native-born citizen to prove his 
standing as a voter by his own oath. 

5. The act, which recognizes only native-born and 
naturalized voters, is also in conflict with Const. Mich 
art. 7, § 1, which, in addition, recognizes as qualified 
electors all male inhabitants residing in the State June 
27, 1835, all male inhabitants residing in the State Jan- 
uary 1, 1859, who have declared their intention to be- 
come citizens, and civilized Indians, not members of 
any tribe. 








CHARITABLE CORPORATIONS. 


A recent ruling by the secretary of State of 
Missouri, in which he refuses to file for 
record in his office the incorporation papers 
of a social club, calls attention to a subject of 
interest and importance which has hitherto 
received little consideration. 

Under the law of Missouri, associations for 
benevolent, religous, scientific or educational 
purposes may file articles of association in 
the circuit court with a petition praying a 
pro forma decree of incorporation. If, upon 
consideration, the court grants the decree, 
the articles of association and the decree are 
filed in the office of the secretary of State, 
whereupon the association is incorporated. 
The statute after describing very fully the 
purposes for which such corporations may be 
formed, contains the broadly inclusive pro- 
vision that ‘‘any association formed for the 
purpose of establishing a gymnasinm or club 
house, or for promoting boating, field sports 
or other rational amusements, or for any 
other purpose not excluded by section 978 


‘common 








lawful in itself and not otherwise specially 
provided for,’’ may become a body corporate 
and politic.! 

This section the secretary of State pro- 
nounces void as in contravention of a consti- 
tutional inhibition against the formation of 
any corporation without the payment of cer- 
tain fees, excepting associations for ‘‘benevo- 
lent, religous, scientific or educational pur- 
poses.’’ The questions suggested by this 
ruling have a wide import in the light of the 
history and tendency of modern corporation 
law. 

Nothing is more startling in this rapidly 
moving age than the development of corpora- 
tions. Out of the unwieldy mechanism of a 
hundred years ago, which derived its powers 
from a special charter, performed its func- 
tions with ponderous dignity, through its 
seal, which was hedged in 
with limitations, and constantly confronted 
with the doctrine of ultra vires, and whose 
chief attribute was perpetuity, has been 
evolved the facile organism of to-day, short 
of life, but energetic of action, formed under 
elastic general statutes, and nurtured by a 
yet more expansive judicial legislation into a 
vitality almost human-like, which chafes un- 
der the slightest restriction and assumes 
almost any powers. 

The idea of the grant of peculiar privileges 
by special charter from the governing power 
in the State, which was of the essence of 
ancient corporations has vanished in the gen- 
eralizing tendencies of American public senti- 
ment. The creation of corporations is now 
limited to general laws, and most of the 
States expressly prohibit the granting of cor- 
porate privileges in any other manner. This 
change has come chiefly in the last genera- 
tion; largely in the past decade; in fact, the 
transition is now going on. Yet the text- 
writers, with characteristic conservatism, 
cling to the old definitions. 

In so late a standard work as Angell and 
Ames on Corporations, we find the authors 
using the language of Chief Justice Marshall 
in the Dartmouth College Case, decided in 
1819,? to define the properties of corporations. 
They say: ‘‘Among the most important are 
immortality, and, if the expression may be 
allowed, individuality ; properties by which a 


1 Rev. Stat. Mo, 1879, § 970, et seq. 
2 Dartmouth College v. Woodward, 4 Wheat, 681. 
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perpetual succession of many persons are 
considered as the same and may act as a 
single individual.’’* 

Thus, through the century from Black- 
stone’s time, those ancient definitions of 
absolute solemnities are used, while every 
practitioner knows that they have little, if 
any, application to the short-lived creatures 
of statute which he organizes in a day ; whose 
life seldom exceeds fifty years, and is fre- 
quently less than ten years. 

The transition of corporations of the 
eleemosynary sort has been as rapid as that 
of business corporations, and more abrupt. 
The transformation in corporations designed 
for money making purposes shows a sem- 
blance of symmetry; but there is a hiatus in 
the history of the charitable class which it is 
difficult to bridge over. 

The old law writers subdivide lay corpora- 
tions into eleemosynary and civil. This 
subdivision is the one commonly adopted by 
writers upon the subject of corporations, and 
remains, in form at least, the accepted classi- 
fication among modern compilers of text- 
books.® But in this day and in this country 
the classification is incomplete and unsatis- 
factory. 

Blackstone’s definition of an eleemosynary 
corporation includes ‘‘such as are constituted 
for the perpetual distribution of the free alms, 
or bounty, of the founder of them to such 
persons as he has directed;’’® and the au- 
thorities uniformly follow this definition.” 

The essence of the corporation as thus 
interpreted was a charitable trust to be ad- 
ministered according to the direction of the 
donor, and governed by the principles of the 
Statute of Charitable Uses, 43 Eliz. ch. 4.8 
It included the visitatorial power in the 
founder, which descended to his heirs. But 
State statutes in America have enlarged the 
field for this class of corporations to such an 


3 Ang. & Ames on Corp. § 3. 

41 Blackstone, 471; 1 Kyd on Corp. 25. 

52 Kent’s Com. *274; Field on Corp. § 2; Potter on 
Corp. § 19; Angell & Ames on Corp. § 39; Morawetz 
on Private Corp. (2d ed. 1886) § 4. 

6 1 Blackstone, 471. 

71 Kvd on Corp. 25; 1 Ld. Raym. 6, 8; 9 Ves. 405; 1 
Burr. 200; Lord Holt in Phillips v. Bury, cited in 2 
Term Rep. 353; Dartmouth College v. Woodward, 4 
Wheat. 681; Vincennes University v. Indiana, 14 How. 
268; Field on Corp. § 2; Potter on Corp. § 19; Ang. & 
Ames on Corp. § 39; Morawetz on Corp. § 4. 

Maine Baptist Missionary Convention v. Portland, 
5 Me. 92; Morice v. The Bishop of Durham, 9 Ves. 399. 





extent as to make it difficult to determine 
what an eleemosynary corporation is. The 
idea of trusts for charitable uses becomes 
lost in the confused statutory classification ; 
for the descriptions of the kinds of associa- 
tions that may be incorporated, vary from 
the minute enumeration made in Pennsyl- 
vania,® to the terse division of Illinois corpo- 
rations into those ‘‘for pecuniary profit,’’ and 
those ‘‘not for pecuniary profit.’’ Relig- 
ious, charitable, benevolent, educational and 
miscellaneous corporations are grouped to- 
gether with a promiscuity which would baffle 
a barrister of the old inns of court who sought 
to separate the eleemosynary from the civil. 
There is traceable iy the laws governing the 
charitable class a purpose to retain in them 
the characteristics of public beneficence, and 
a loose distinction is perceptible between cor- 
porations which are intended for pecuniary 
profit, and those which are not. The courts, 
too, still apply the old rules of construction, 
so far as they are applicable. In New York, 
it has been decided that a mutual society pro- 
viding a relief fund and maintaining insurance 
for its members was not a charitable corpora- 
tion." In Minnesota, a savings bank was 
excluded from the benevolent class.” In 
Missouri, Christian science healers were de- 
nied incorporation on the ground that pecu- 
niary profit was intended by the incorporators.¥ 
In Maine, a missionary society was declared — 
within the statute.“ In Connecticut,” an 
institution for the deaf and dumb, in Mary- 
land," a college, and in Massachusetts, a 
hospital,” and an asylum for aged women™® 
were held to be charitable organizations, 
although they received fees from the benefi- 
ciaries ; it appearing that there was no pecu- 
niary profit, and that their essential charac- 
teristic was benevolence. But the carelessness 

9 Brightly’s Purdon’s Digest (1883), p. 335. 

10 Starr and Curtis’ Annotated Statutes of Illinois 
(1885), ch. 32. 

ll People v. Nelson, 46 N. Y. 477, 3 Lans. 394, 10 Abb. 
Pr. (N. 8.) 200. 

432 Sheren v. Mendenhall, 23 Minn. 92. 

18 In re St. Louis Institute of Christian Science, 27 
Mo. App. 633. 

14 Maine Baptist Missionary Convention v. Portland, 
65 Me. 92. 

% American Asylum v. Phenix Bank, 4 Conn. 172, 
10 Am. Dee, 112. 

16 Regents of the University of Maryland v. Will- 
iams, 9 Gill & J. 365. 

17 McDonald v. Mass. Gen. Hospital, 120 Mass. 432. 


18 Gooch v. Association for Relief of Aged Females, 
109 Mass. 558. 
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with which the statutes are usually drawn 
and the ease of betoming incorporated under 
them, give scope to designing men to frustrate 
the real purpose of the law, and under the 
guise of charitable institutions to evade obli- 
gations, to which they would otherwise be 
liable. How much harm may have resulted 
from this laxity of the laws, is difficult to 
compute. 

The rarity of quo. warranto proceedings 
prevents the discovery of fatal defects in 
corporations which could not stand the dis- 
closure of such an inquiry. There is no 
doubt that judicial investigation would un- 
cover many money making enterprises now 
carried on as eleemosynary associations under 
the sanction of the great seal of State. The 
cases above cited will serve as examples. 
Yet appellate reports reveal only a small part 
of the danger. The frequency of the mis-use 
of the law is palpable to anyone who will 
observe and consider. 

The purposes of evasions have been num- 
erous, and the methods various. Savings 
banks, profitable private schools, societies for 
‘*mutual benefit’’ of divers kinds are illustra- 
tions. The attempts to foist wild-cat insur- 
ance schemes on the people have been notori- 
ous, and have led to much ‘‘tinkering’’ in 
legislation. But the most flagrant abuse is 
furnished by Missouri, where saloonkeepers 
have assumed the cloak of charitable incorpo- 
ration to escape license taxes and the provis- 
ions of a Sunday law, by organizing ‘‘social 
clubs.’’ It may be well said the charity cov- 
ereth a multitude of sins. 

The ruling of Missouri’s secretary of State 
is timely. There is need for restriction and 
close construction. However diffuse and 
confusing our statutes may be in their classi- 
fication of corporations there are certain un- 
derlying principles of construction to be 
applied to all of them. 

Something in the order of benevolence, or 
something of public usefulness, should distin- 
guish corporations of the eleemosynary sort 
from those organized from gain; and judicial 
and administrative officers upon whom may 
devolve the duty of passing on the qualifica- 
tions of corporations should apply rigid rules 
of interpretation. 

Cuas. CLAFLIN ALLEN. 


St. Louis, Mo. 








ARREST WITHOUT A WARRANT. 


PINKERTON V. VERBERG. 





Supreme Court of Michigan, December 28, 1889. 


1. The fact that a woman has the reputation of 
being a street walker, and that the officer knows of 
her reputation, and believes her to be plying her voca- 
tion, does not justify his arresting her without a war- 
rant while walking along the street doing nothing to 
indicate such a purpose. 


2. In an action for false arrest for street walking, 
evidence of specific acts of lewdness on the part of 
plaintiff is inadmissible. 


LonG, J.: Thisaction is brought by plaintiff 
to recover damages for assault and illegal arrest. 
Defendant, at the time of the arrest, was a police- 
man of the city of Kalamazoo, and claims to have 
arrested defendant because she was a street 
walker. It appears that plaintiff lived on Kala- 
mazoo avenue east, and sometime in the fore part 
of August, 1888, went from her own home toa 
sister’s living on the corner of Church and Elea- 
nor streets, in the city. There she met a younger 
sister, and the two went down into the city upon 
the main street; called into the Watkins House 
closets; and after plaintiff had shown the younger 
sister, who had no acquaintances in the city 
around the city for a time, the two went together 
back to the home of the sister, when plaintiff 
started to return to her own home and in doing so 
again passed the Watkins House, but on the oppo- 
site side of the street. After having gone some 
little distance from there towards her own home, 
she heard some one following her on the walk. 
She hastened her speed, but, when near the rail- 
road crossing, Mr. Verberg, the defendant, walked 
up to her side, and asked where she was going. 
She told him she was not going very far, and then 
he wanted to know where she lived. To this plaint- 
iff responded that she did not know as that made 
any difference to him. Defendant then asked 
what her name was. Shetold him that did not 
make any difference to him, and that she was at- 
tending to her own business. Defendant con- 
tinued to walk with her until she got to her own 
door, and she then told him that she lived there. 
Plaintiff then told him he was not much ofa 
gentleman to be following her home, when he 
said not to give him any more sauce, or he would 
take her and run her in. Plaintiff then says: “I 
told him I had not done anything to be run in for; 
that I did not know what he could run me in for; 
I guessed I had not done anything out of the way; 
and so he took hold of me, and took me up town. 
When he got up tothe corner of Water street, I 
told him I was not going any further with him, 
and he got hold of me, and tore my dress pretty 
nearly all off of me, and tried to make me walk, 
and blew a whistle, and Mr. Warran, who was 
across the street, came over, and asked him what 
he arrested me for, and he said he had made up 
his mind that he would not take any more of my 
sauce, and when they got upon the corner they 
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stopped there, and Mr. Warren told him he knew 
me; that I wasa married lady. They went out 
to one side, and had a talk, and Mr. Warren said: 
‘You can do as you have mind to; but I don’t 
think you had better lock her up.’ Mr. Warren 
walked down Main street, and Mr. Verberg said I 
could go home if I wanted to; but, if he ever 
caught me out again as Jate as that, he would take 
me and lock me up. It was then about half past 
ten o’clock, and I went home.’’ Witness further 
stated that defendant took hold of her arm at and 
in front of her own house, and pulled her along 
as far as the railroad, and as far as Water street, 
when he tore her clothes because she would go no 
further. * * * The court, in its charge to the 
jury, stated: ‘The defendant claims that he had 
a right to arrest the plaintiff because he was at the 
time of making the arrest a policeman of the city 
of Kalamazoo, and that at the time of the arrest 
the plaintiff was engaged in the commission of an 
offense against the law. The charter and ordi- 
nance of the city of Kalamazoo provide that po- 
licemen shall have authority to arrest, without 
warrant, all persons who shall, in their presence, 
be guilty of any offense, misdemeanor, or breach 
of the peace, or who shall, in their presence, be 
guilty of any disorderly conduct, for punishment 
of which a warrant could lawfully issue. Dis- 
orderly conduct for which an arrest might be 
made without a warrant, if committed in the 
presence of the officer, would include what is 
commonly termed ‘street walking.’ That is the 
offense of a common prostitute offering herself 
for sale upon the streets at unusual or unreason- 
able hours, endeavoring to induce men to follow 
her for the purpose of prostitution; and, in case 
such an offense is committed in the presence of 
an officer, a policeman has not only the authority, 
but it is also made his duty to arrest the person so 
offending. So, inorder todetermine whether the 
defendant had the right to make the arrest com- 
plained of in this case it will be necessary for you 
to inquire and determine whether the plaintiff 
was at the time of the arrest engaged in the com- 
mission of any offense, or whether the defendant 
had any reasonable ground for believing she was. 
If you should find that at the time she was ar- 
rested by defendant she was: conducting herself 
in an orderly manner, not committing any breach 
of the peace, or disorderly conduct, or offense 
against the law, and that the defendant had no 
reason to believe she was, then the defendant had 
no right or authority to arrest her, and the plaint- 
iff would be entitled to a verdict; and in such 
case it makes no difference what her past history 
may have been, nor what her character was, so 
far as any justification of the defendant was con- 
cerned. But if you find, from the evidence in the 
case, that atthe time of the arrest the plaintiff 
was a woman of unchaste character, and was 
upon the street engaged in street walking,—that 
is, if she was upon the street for the purpose of 
attracting attention, and inducing men to follow 
her for the purposes of prostitution,—then the 








plaintiff is not entitled to recover, unless you find 
that defendant used unnecessary force and vio- 
lence in making the arrest. Orif you find, from 
the evidence, that the plaintiff was at the time of 
her arrest by the defendant an unchaste woman, 
and known by the defendant to be so; and if you 
also find that she had at that time the reputation 
of being a common prostitute, whether that repu- 
tation was deserved or undeserved and that this 
reputation was known to defendant; and if you 
further find that she was at that time upon the 
public street, at such an hour and under such cir- 
cumstances; if her conduct was such that the de- 
fendant had reason to believe that she was en- 
gaged in street walking,—then, whether she was 
so engaged in street walking or not, the defend- 
ant would be justified in making the arrest, and, 
unless you find that he used unnecessary force and 
violence in making the arrest, your verdict 
should be for the defendant. The question, as I 
have already indicated to you, is not altogether 
whether the plaintiff was already engaged in 
street walking, but whether the defendant had 
reasonable grouud to believe she was, and made 
the arrest upon such ground. If he had a reason- 
able ground to believe that she was engaged in 
street walking, and made the arrest on such 
ground then defendant would not be liable, al- 
though, as a matter of fact, the plaintiff was in 
the streets for a legal purpose.”’ 

In order to better understand the force and ef- 
fect of this charge, it will be necessary to con- 
sider the evidence to some extent that the court 
permitted the defendant to introduce. While the 
plaintiff was on the stand as a witness in her di- 
rect case, the counsel for the defendant was per- 
mitted, under objection of plaintiff’s counsel, to 
askher: ‘Your husband had you arrested the 
other day for assault and battery?’ It appears 
that this arrest was made after the time of the 
assault was claimed to have been made in the 
present ‘case, and the witness testified that she 
had never been arrested in her life, until the time 
when the defendant arrest her. In answer to the 
question propounded, she stated that her husband 
did cause. her arrest for assault and battery. Wit- 
ness was further asked if, upon one occasion, 
Officers Warren and Verberg did not call upon 
her one night, and find her in bed with one 
Charles Vose. Plaintiff denied this, and claimed 
that she had a room there, and worked for 
Charles Vose, and his father and mother, in their 
restaurant. It appears tha’, several years before 
this arrest, plaintiff's husband had been arrested 
and convicted, and sent to state-prison for some 
offense, but had recently returned. The plaintiff 
and he were then living together. The defend- 
ant, while on the stand as a witness, was permit- 
ted to testify that about a year previous he and 
another policeman visited the Gale Block, in 
which was the Vose restaurant, and there knocked 
on the door; that Mr. Vose came to the door and 
being asked who was in there with him, answered 
that it was his wife; that he had also seen the 
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plaintiff a great many times on the street at from 
ten to twelve o’clock, that she did not seem to be 
doing any business, but just walking the street. 
Plaintiff was recalled by the defense, and testified 
that she was never put out of the Gale Block in 
consequence of living with Mr. Vose; that he did 
not live there with her; that he had a room there, 
and she had a room, and a good many others had 
rooms there; that Mr. Miller, the janitor of the 
building, never told her to move out in conse- 
quence of the manner in which she cor.ducted 
herself. Mr. Miller was then called by the de- 
fendant, and testified that plaintiff had rooms 
there; that he served papers to get Vose out, but 
was not acquainted with the reputation of the 
plaintiff at that time; that he saw a man in there 
one night, but could not see if there was anything 
wrong; that it might have been Mr. Vose, as he 
told him they were going to be married in about 
aweek. Witness testified that he saw men go 
into the big hall door, but could not say whether 
the room where they went was occupied by her. 
Mr. Warren was also called, and _ testified 
to seeing plaintiff in bed with Vose. Other testi- 
mony of like character was also given by defend- 
ant, under objection of counsel for the plaintiff. 
Defendant also gave evidence of the general rep- 
utation of the plaintiff as a common prostitute. 
Plaintiff denied all the specific acts of lewdness to 
prove which such witnesses were called. 

At the close of the testimony the counsel for 
plaintiff asked the court to instruct the jury: 
(1) If the jury shall find that the plaintiff at the 
time she was arrested by the defendant was con- 
ducting herself in an orderly manner, and not 
committing any breach of the peace, then the de- 
fendant had no right or authority to arrest her. 
(2) No officer is justified in making an arrest with- 
out a warrant, when the person whom he arrests 
is peaceable and not engaged inopen violence; as, 
for example, by fighting, engaging in a riot, or 
about to escape after committing a felony. (3) The 
law does not look with favor on arrests made 
without a warrant, and an arrest without a war- 
rant cannot be justified if the person arrested was 
not engaged in a breach of the peace; as, for an 
example, in fighting, or in a riot, or about to es- 
cape after having committed a felony. (4) If the 
jury shall find that the plaintiff was, at the time 
she was arrested, walking on the street, without 
molesting any one, then she was not committing 
any act that would justify the defendant in arrest- 
ing her without a warrant, and his act in arrest- 
ing her was unjustifiable, and the burden is on 
him to justify the act. (5) Ifthe jury shall find 
from the evidence that the plaintiff at the time of 
her arrest, was walking on the street in a lawful 
manner, then the jury would be warranted in go- 
ing beyond actual damages and giving the plaint- 
iff a further sum as exemplary damages.’’ These 
instructions the court refused. 

It is insisted here that the arrest was legal, and 

“within the authority of the officer, under the pro- 
visions of section 3 of chapter 14 of the charter of 





the city of Kalamazoo, This section is as follows: 
‘Sec. 3. The marshal and police shall have and 
exercise, within said city, all the power given by 
law to constables for the preservation of the peace, 
and to apprehend and arrest offenders against the 
laws of theState. They shall have the power to 
enter any disorderly or gaming house, or dwell- 
ing-house, or any other building where a felon is 
known to be secreted or harbored, or where any 
person is who has committed any breach of the 
peace, or where any felony or breach of the peace 
has been committed. It shall be the duty of the 
said marshal and police, and they are hereby 
fully authorized, to suppress all riots, disturb- 
ances, and breaches of the peace; to arrest, upon 
view, all persons fleeing from justice; to appre- 
hend, upon view, any person found in the act of 
committing any offense against the laws of the 
State; and to take such persons before the proper 
officer or magistrate, to be dealt with ac- 
cording to law; to make complaints before the 
proper officer or magistrate of any person known, 
or believed by them, to be guilty of crime, or 
having violated any ordinance or regulation of 
said city ; and to serve all process, writs, and war- 
rants that may be delivered to them for that pur- 
pose, or that may be required in any prosecution 
for the violation of any ordinance or regula- 
tion of said city, in prosecutions under any eity 
ordinance or regulation of said city, the 
marshal and regular police thereof shall 
have the same powers, and shall perform the same 
duties, as are given to and performed by consta- 
bles under the laws of the State; and, generally, 
they shall perform all such duties pertaining to 
their respective offices as may be required by the 
city council.’’ It is claimed further, by counsel 
for defendant, that the question whether the 
plaintiff was at the time of the arrest engaged in 
street walking or not, or whether the defendant 
had reasonable grounds to suppose that she was, 
was a question for the jury,and as such, was prop- 
erly submitted to them. That it appears from the 
record the officer well knew the reputation of the 
appellant, and that she was a common prostitute; 
and judging from her actions, the unseasonable 
time of thenight, and the suspicious quarter of 
the city, it cannot be said the officer acted arbi- 
trarily or without good and: reasonable grounds 
for assuming and believing that the appellant 
was then and there on the public streets plying 
her vocation as a common prostitute. Counsel 
state, as a further proposition, ‘‘that, assuming it 
to have been true that the defendant acted upon 
an uncertainty, but had good and reasonable 
cause to believe that the plaintiff was conducting 
herself unlawfully and in a disorderly manner, 
and did so believe, he would still be justified in 
making the arrest in the manner that he did.” It is 
not claimed that the defendant had a warrant for 
the arrest of the plaintiff at the time he took her 
into custody, and started to convey her to the 
jail; and it appears that no warrant had ever been 
issued for the plaintiff's arrest for that or any 
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other offense. From the whole record, it appears 
that the only excuse offered by the defendant for 
the arrest on that night was that he had heard her 
reputation as a common prostitute discussed by 
the police officers of the city, and some others ; had 
made up his mind that she was such, and had 
seen her frequently on the streets, sometimes at 
unseasonable hours, and at one time found her in 
bed with a Mr. Vose. This is about the substance 
of the reasons given by him which led him on 
that night to believe she was on the street plying 
her vocation as a common prostitute. All he had 
seen that night was that the plaintiff was down 
on Main street, went into the Watkins House 
with three other women, and from there up the 
street a distance, and, turning, walked towards 
her own home... He does not testify nor claim 
that he saw her talking with any man, or that 
she accosted any man, or did anything more than 
walked along a public street towards her own 
home, as any decent or well-behaved lady might 
have done. She was even hurrying forward faster 
when she heard the defendant’s footsteps rapidly 
approaching her as if to overtake her. When he 
had overtaken her, he asked her name and where 
she lived, and kept pace with her until she had 
arrived opposite her door. He was not success- 
ful in finding out her name, and claims the 
plaintiff told him it was none of his business. He 
started and walked away from her for a little dis- 
tance, according to his own testimony, when she 
told him, or hallooed at him, as he says, and 
dared him to arrest her, when he turned, dnd 
said. ‘If you want to goto jail, I can take you 
there.” He then male the arrest. Can anything 
be more certain, even from the defendant’s own 
own testimony, than that the arrest was made be- 
cause, as plaintiff says, she gave him some sauce, 
or as defendant says, she dared him to arrest her? 
He knew as well when he started to leave her, 
whether she was on the street plying her voca- 
tion as acommon prostitute, as he did when he 
made the arrest; and yet he turned away to leave, 
and only made the arrest when she dared him to 
make it. 

If persons can be restrained of their liberty, and 
assaulted and imprisoned, under such circum- 
stances, without complaint or warrant, there is 
no limit to the power of a police officer. Personal 
liberty, which is guaranteed to every citizen under 
our constitution and laws, consists of the right of 
locomotion,—to go where one pleases, and when, 
and to do that which may lead to one’s business 
or pleasure, only so far restrained as the rights of 
others may make it necessary for the welfare of 
all other citizens. One may travel along the pub- 
lic highways or in public places; and while con- 
ducting themselves in a decent and orderly man- 
ner, disturbing no other, and interfering with the 
rights of no other citizens, there they will be pro- 
tected under the law, not only in their persons, 
but in their safe conduct. The constitution and 
the laws are framed for the public good, and the 
protection of all citizens from the highest to 


» trine could be laid down. 





the lowest; and no one may be restrained of his 
liberty, unless he has transgressed’ some law. 
Any law which would place the keeping and safe 
conduct of another in the hands of even a conserv- 
ator of the peace, unless for some breach of the 
peace committed in his presence, or upon sus- 
picion of felony, would be most oppressive and 
unjust, and destroy all the rights which our con- 
stitution guarantees. These are rights which 
existed long before our constitution, and we have 
taken just pride in their maintenance making them 
a part of the fundamental law of the land. What- 
ever the charter and ordiuances of the city of 
Kalamazoo may provide, no police officer or other 
conservator of the peace can constitutionally be 
clothed with such power as was attempted to be 
exercised here. No disorderly conduct; no 
breach of the peace, committed in the presence 
of the officer; no suspicion of felony,—and yet, 
under the charge of the court which counsel seek 
to maintain here, a womin may, simply upon 
suspicion that she may commit an act which at 
most would only amount toa misdemeanor, be 
assaulted aud imprisoned, ifthe officer has good 
reason to believe, and does believe, that she is 
plying her vocation in such a manner that it will 
result in an offense. No more dangerous doc- 
It is a doctrine which, 
if upheld, would place even the most respectable 
lady in the land under the surveillance of police- 
men, and give them authority to arrest and im- 
prison upon mere suspicion of an offense, how- 
ever insignificant; and, if carried to the extent 
containedin the charge of the circuit judge, it 
would not matter how undeserved the bad char- 
acter or reputation of such person might be. If 
idle gossip is once set afloat, reflecting upon the 
character and reputation of the most virtuous 
woman, and that gossip once comes to the ears of 
the police officer, he may act upon it, and be led 
to believe that the woman is upon the street in- 
tending to ply her vocation asa street walker or 
common prostitute, and at once, without the for- 
mality of complaint or warrant, place her under 
arrest and convey her to jail. The law has more 
regard for the liberty of the citizen, aud there is 
a more decent and orderly manner of enforcing 
the law for the public good. The officer had no 
right to arrest the plaintiff, without warrant, upon 
mere suspicion that she was upon the street for 
the purpose of plying her vocation as a common 
prostitute, even under the provisions of the city 
ordinance above cited. Our statute gives no such 
right, and at the common law no such right 
existed. Suspicion that a party has on a former 
occasion committed a misdemeanor is no justifi- 
cation for giving him in charge of a constable 
without a justice’s warrant; and there is no dis- 
tinction, in this respect, between one kind of mis- 
demeanor and another. 1 Archb. Crim. Pr. & Pl. 
p. 103, note 1; 2 Hale P. C. 89. 

An arrest for misdemeanor, without a warrant, 
by one who does not see the offense committed, is 
illegal. In People v. Pratt, 22 Hun, 300, it was 
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held that an officer had no authority to arrest, 
without warrant, a common prostitute, unless 
disorderly conduct is committed in his presence. 
It is true that an officer, as a conservator of the 
peace, may arrest street walkers or common pros- 
titutes who are on the street plying their voca- 
tion; but a mere suspicion that they are doing so, 
where there is no act indicating that the party is 
there for that purpose, will not justify the arrest 
without warrant. In Sarah Way’s Case, 41 Mich. 
304, Mr. Justice Campbell, speaking upon the sub- 
ject of arrest without warrant, says: ‘It must 
riot be forgotten that there can be no arrest with- 
out due process of law. An arrest without war- 
rant has never been lawful, except in those cases 
where the public security requires, it, and this 
has only been recognized in felony, and in 
breaches of the peace committed in presence of 
the officer. Quinn v. Heisel, 40 Mich, 576, and 
Drennan y. People, 10 Mich. 169.” 

The court was in error in that portion of its 
charge relative to the defendant’s acting upon his 
information and belief that the plaintiff wasa 
common prostitute, as a justification for the ar- 
rest without warrant. The court was also in er- 
ror in refusing to give the plaintiff’s requests to 
charge. Each request stated the law correctly as 
applied to this case, and should have been given. 
The court was also in error in permitting defend- 
ant to introduce evidence of specific acts of lewd- 
ness on the part of plaintiff, On such a trial, it 
could not be expected that a party so attacked 
could not be prepared to meet every issue so 
made. The judgment must be set aside, with 
costs, and a new trial ordered. 


Nore.—Under certain circumstances an officer may, 
and indeed must arrest without a warrant; under 
other circumstances he must have a warrant to justify 
arrest.! ‘‘An officer must arrest for all offenses com- 
mitted in his presence, but he cannot, without a war- 
rant, arrest for a past offense, unless it be a case of 
felony. Upon reasonable suspicion, founded either 
on his own knowledge or the information of others 
that a felony has been committed, or such a breach of 
the peace as will probably prove to be a felony, he 
may arrest without a warrant. It is otherwise, how- 
ever, if the offense be a misdemeanor. Unless the 
officer has a warrant he cannot arrest in such a case, 
and he, and all others who take part with him, act at 
their peril.” 2 

Many State statutes expressly authorize peace offi- 
cers to apprehend persons suspected of crime without 
a warrant. The reason which supports an arrest 
without a warrant are thus clearly stated by Dewey, 
J.,in Rohan v. Sawin:+ “The public safety and the 
due apprehension of criminals, charged with heinous 
offenses, imperiously require that such arrests should 


1 Murfree on Sheriffs, § 1160. 

2 Murfree on Sheriffs, § 1161. See 7 Am. & Eng. Encyc. 
of Law, pp. 675 677; notes, 44 Am. Dec. pp. 292, e¢ seq. ; 
notes, 55 Am. Dec. p. 104. 

8 Tex. Code Crim Proc., articles 226 229; Staples v. 
State, 14 Tex. App. 136; Wiltse v. Holt, 95 Ind. 469; Boaz 
v. Tate, 43 Ind. 60; Doering v. State, 49 Ind. 59, 19 Am. 
Dec. 669. As to when private persons may arrest with- 
out process, see notes in 44 Am. Dec. pp. 293, 294. 

45 Cush. (Mass.) 281. , . 








be made without warrant by the officer of the law. As 
to the right appertaining to private individuals to 
arrest without a warrant, it is a much more restricted 
authority, and is confined to cases of the actual guilt 
of the party arrested; and the arrest can only be 
justified by proving such guilt. But as to constables 
and other peace officers, acting officially, the law 
clothes them with greater authority, and they are held 
to be justified, if the act, in making the arrest, upon 
probable and reasonable grounds for believing the 
party guilty of a felony; and this is all that is neces- 
sary for them to show, in order to sustain a justifica- 
tion of an arrest, for the purpose of detaining the 
party to await further proceedings under a complaint 
on oath and a warrant thereon,” 

Not only must the officer act upon reasonable 
grounds of suspicions that the person to be arrested 
is the actual felon, but he must also act in good faith. 
The question as to what constitutes probable suspi- 
cion is sometimes not easy to determine. It is clear 
that it must be solved by the circumstances of each 
case. Two main ideas must always be kept in view in 
eases of this nature: First, the liberty of the. citizen, 
which is well stated in the principal case; and second, 
the detection and suppression of crime, which, of 
course, includes the apprehension of offenders; in 
other words, the public interest concerned. When 
public officers are vigilant, and endeavor in good faith 
to discharge their duties to the community they should 
be protected. The cases cited in the foot notes afford 
illustrations of the rule stated.6 

Persons found going about at unreasonable hours 
at night under suspicious circumstances, such as to 
establish reasonable grounds upon which to base a 
supposition of the commission of a felony, may be 
arrested and detained until the next morning for ex- 
amination. And in such case, to justify the appre- 
hension, no felony must have been committed. How- 
ever, mere groundless or causeless suspicion on the 
part of the officer will not justify the arrest.’ In Ala- 
bama, it is not necessary that there should be an 
actual breach of the peace to justify an arrest. The 
officer may act on appearance and arrest to prevent a 
threatened breach. However, the general rule is as 


5 Eanes vy. State, 6 Humph. (Tenn.) 53, 44 Am. Dec. 289; 
1 Hilliard on Torts, p. 207. 

6 Roberts v. State, 14 Mo. 138,55 Am. Dec. 97; State v. 
Underwood, 75 Mo. 230; State v. Grant, 76 Mo. 236; State 
v. Sims, 16 8. C. 486; State v. Bowen, 178. C. 58; Floyd v. 
State, 79 Ala. 39; Malcolmson v. Scott, 56 Mich. 459; 
Quinn v. Heisel, 40 Mich. 576; Drennan v. People, 10 
Mich. 169; Ballard v. State,43 Ohio Sr. 340: Keenan vy, 
State, 8 Wis. 132; Bryan v. Bates, 15 Ill. 87; Marsh v. 
Smith, 49 Ill. 396; Cahill v. People, 106 Ill. 621; Taylor v. 
Strong, 3 Wend (N. Y.) 384; Hawley v. Butler, 54 Barb. 
490; Mandeville v. Guernsey, 51 Barb. 99; Brown v. 
Chadsey, 39 Barb. 253; Pratt v. Hill, 16 Barb. 303; Farnam 
v. Feeley, 56 N. Y. 451; Burns. v. Erven, 26 How. Pr. 273, 
40 N. Y. 463; Fulton v. Staats, 41 N. Y. 498; Holley v. Mix, 
3 Wend. (N. Y.) 350; Wade v. Chaffee, 8 R. I. 224; Touhey 
v. King, 9 Lea (Tenn.) 422; Brockway v. Crawford, 3 
Jones (N.C.) 433; Neal v. Joyner, 88 N.C. 287; In re 
Powers, 25 Vt. 261; Doering v. State, 49 Ind. 56,19 Am. 
Rep. 669; Scircle v. Neeves, 47 Ind. 289; Johnson v. State, 
30 Ga. 426; Russell v. Shuster,8 Watts & S. (Pa.) 308; 
McCarthy v. DeArmit, 99 Pa. St. 68; Commonwealth v. 
Tobin, 108 Mass. 426; Caffrey v. Drugan, 144 Mass. 294; 
Hutchinson v. Sangster, 4G. Greene (Iowa), 340; Mont- 
gomery v. Sutton, 67 Iowa, 497; Castro v. DeUrearte, 16 
Fed. Rep. 93; O’Connor v. Bucklin, 59 N. H. 589; Beck- 
with v. Philby, 6 B. & C. 635; Allen v. Wright, 8 Car. & P. 
622. 


7 Lawrence v. Hedges, 3 Taunt. 14. 
8 Hayes v. Mitchell, 80 Ala. 183; Mitchell v. State, 60 
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followed by the principal case, that an arrest for a 
brv ach of the peace merely, not constituting a felony, 
cannot be legally made without a warrant if not com- 
mitted in the presence of the officer making the 
arrest.2 Hence, ordinarily, an arrest without a war- 
rant for vagrancy, for instance, cannot be justified. 
Likewise, a police officer cannot arrest one without 
legal process as a common prostitute or street walker 
on the ground that she is a disorderly person, unless 
the offense was committed in his presence.“ So, an 
arrest cannot be made for the commission of a misde- 
meanor on mere suspicion; nor can the officer arrest 
for such offense at the request of another.!2 

An officer in arresting without a warrant is not 
bound in every case, before making the arrest, to give 
the party to be arrested clear and distinct notice of 
his purpose to make the arrest, nor is he bound to 
notify the offender of his authority to makeit.8 A 
special deputy United States marshal, appointed un- 
der § 2021 Rev. Stat. U. S., to keep the peace and pre- 
serve order at the polls at an election for representa- 


tives in congress, may arrest for a crime committed in. 


his presence, without a warrant, and such crime is re- 
garded as committed, within the provisions of § 2022 
Rey. Stat. U. S., when the facts within such deputy’s 
observation, in connection with what, under the cir- 
cumstances, may be considered common knowledge, 
give him probable cause to believe, or reasonable 
ground to suspect a crime had been committed.4 
After an arrest, whether made with or without legal 
process, it is the duty of the officer to convey the per- 
son arrested before a magistrate, and have the charge 
duly made, if this has not already been done, and ex- 
amined. This must be done within a reasonable time 
after the apprehension, otherwise the arrest, although 
it may have been legal, becomes illegal, and renders 
the officer liable. The reasonableness of time is 
generally a question of fact.5 Sometimes the court 
will declare the time unreasonable as a matter of law.16 
For illustrations of this rule see cases in the foot- 
notes.!7 * 


Ala, 26; Rogers v. State, 62 Ala. 170. See Wiltse v. Holt, 
95 Ind. 469. 

9 Drennan v. People, 10 Mich. 179; People v. Holey, 48 
Mich. 495, 12 N. W. Rep. 671; People v. Rounds, 67 Mich. 
482, 35 N. W. Rep. 77, 11 West. Rep. 507; Quinn v. Heisel, 
40 Mich. 576; People v. Bartz, 53 Mich. 493; Wahl v. Wal- 
ton, 30 Minn. 506; Shanley v. Wells, 71 Ill. 78. 

10 Inre Way, 41 Mich. 299. 

ll People v. Pratt, 22 Hun (N. Y.), 300. 

12 Taaffe v. Slevin, 11 Mo. App. 509. 

13 Shovlin v. Commonwealth, 106 Pa. St. 369. 

14 Ex parte Morrill, 35 Fed. Rep. 261. 

15 Harris v. Atlanta, 62 Ga. 291. 

16 Cochran Vv. Toher, 14 Minn. 385. 

17 State v. Freeman, 86 N. C. 683; Pepper v. Mayes, 81 
Ky. 674; Ocean, etc. Co. v. Williams, 69 Ga. 251; Patten 
v. Swindle, 77 Ga. 419,3 South. Rep. 94; Phillips v. Fad- 


-den, 125 Mass. 198; Hayes v. Mitchell,69 Ala. 452; Green 


v. Kennedy, 48 N. Y. 653. 








CORRESPONDENCE. 


TAXATION OF RELIGIOUS SOCIETIES IN INDIANA. 
To the Editor of the Central Law Journal: 

In the excellent article of Mr. Pingrey, at page 286 
of the current volume of the JOURNAL, the writer is 
in error in giving the law of Indiana when he says: 
“A building and ground upon which the same is sit- 
uated, used for religious purposes, are not liable to 
contribute to the cost of local improvements in the 
city.” He was led into this error, doubtless, by a 





reference to the case cited by him of Pres. Church vy. 
Fort Wayne, 36 Ind. 338. That was a case arising un- 
der a statute authorizing cities to construct sewers 
and collect the cost from adjoining property, taking as 
a basis the value of such property as returned for 
general taxes — State, county and municipal. As 
church property in Indiana is not assessed for general 
taxes, this statute provided no method or means of 
reaching church property, hence an assessment could 
not be made that would bind anything or anybody. 
This statutory feature is not found in provisions au- 
thorizing cities and towns to construct sidewalks and 
improve streets at the cost of the owners of property 
adjoining the part improved. In Rausch vy. Trustees, 
etc., 107 Ind. 1, itis said: ‘“*We may properly remark, 
however, in this connection, that church property is 
subject to assessment for the improvement of a street 
whereon it may be situate; and that what was said to 
the contrary in Lowe v. Board, etc,, 94 Ind. 553, was 
said inadvertently, and is not sustained by the case 
there cited of First Presbyterian Church vy. City of 
Fort Wayne, 36 Ind. 338.” 


Huntington, Ind. Jas. M. HATFIELD. 








JETSAM AND FLOTSAM. 


NECESSITY OF PLEADING FRAUD AS A SPECIAL 
DEFENSE IN MIssouRI.—In the recent unreported 
case of Claflin vy. Sommers, the St. Louis Court of Ap- 
peals refused to extend the holding ofthe late Su- 
preme Court of Commission of Missouri, so as to allow 
an attaching creditor, under a general denial of an 
interplea in an attachment suit, to prove that the goods 
were transferred to the interpleader in fraud of the 
creditors of the defendant in the attachment. Al- 
thoughthe Supreme Court of Missouri had held that 
an interplea in an attachment suit is in the nature of 
an action of replevin, thrust into an attachment pro- 
ceeding by statute, the St. Louis court refused to ex- 
tend the doctrine, established by the late Supreme 
Court Commission of that State in actions of replevin, 
that fraud can be set up under the general denial, to 
the case of an interplea in an attachment proceeding. 
Down to 1883, it had been regarded as tolerably well- 
settled in Missouri that fraudisa matter of special 
defense, and that if the defendant would avail himself 
of this defense in an aciion, he must plead it specially; 
but the commission held that, in an action of replevin, 
the defendant may set up this defense under the 
general issue, and the supreme court, in like manner, 
approved the decision, as is supposed. Young v. 
Glasscock, 79 Mo. 574. In Stern Auction Co., v. Mason, 
16 Mo. App. 473, the St. Louis Court of Appeals fol- 
lowed the decision, as it was binding upon it as 
authority. Compare Tyler v. Larimore, 19 Mo. App. 
458; Cummiskey v. Williams, 20 Mo. App. 612. 

The rule that fraud, when relied on as special mat- 
ter of defense, must be specially pleaded, seems to 
prevail generally, both in States which practice under 
the modern codes of procedure and those which 
practice under other systems; and it is buta branch 
of the.larger doctrine that, where an action is upon a 
contract and the fact of the contract or agreement is 
admitted, but its legality is controverted, the defend- 
ant must plead specially the facts which he intends to 
prove as showing its illegality, and that he will not be 
permitted to prove such facts under a general denial. 
Goss v. Austin, 11 Allen (Mass.), 525; Granger v. 
Ilsley, 2 Gray (Mass.), 521; Denton v. Logan, 3 Mete. 
(Ky.), 434; Smith v. Owens, 21 Cal. 11;. Campbell v. 
Hyde,1 D. Chip. (Vt.) 65; Newell v. Hayden, 8 Ia. 
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140; Hagan v. Birch, Jd. 309; Cummiskey v. Williams, 
21 Mo. App. 606. 

The defense of fraud at common law could be given 
underthe general issue, or under a general plea of 
fraud. Cohee v. Cooper, 8 Blackf. (Ind.) 115; but 
under the modern codes of procedure it is almost uni- 
versally held that it must be specially pleaded. Jenkins 
v. Long, 19 Ind. 28; Farmer v. Calvert, 44 Ind. 212; 
Keller y. Johnson, 11 Ind. 337, 71 Am. Dec. 355; Clapp 
v. County 5 Ia. 15, 68 Am. Dec. 678; Cushee v. Leavitt, 
5 Cal. 169, 63 Am. Dec. 117; Hynson v. Dunn, 5 Ark. 
895, 41 Am. Dec. 100; Giles v. Williams, 3 Ala. 316, 37 
Am, Dec. 692; Davis v. Hooper, 4 Stew. & Port. Ala. 
231, 24 Am. Dee. 781. 

There is a conflict of doctrine on the question 
whether, in a defensive pleading, it is sufficient to 
allege fraud in general terms, or whether it is required 
to set out specially the facts constituting the alleged 
fraud which the pleader intends to prove. But, under 
the codes of procedure the rule appears to be settled 
with great unanimity, that a party cannot prove fraud 
without charging it; and there is no reason why the 
action of rep!evin should form an exception to the rule, 
for just as many surprises to the plaintiff may lurke 
under the general denial in this action, as in an action 
on a contract.—American Law Review. 


MORE JUDICIAL ABERRATIONS IN MISSOURI.—The 
late Supreme Court Commission of Missouri was an 
unconstitutional body, established by the legislature 
on the theory that they had the power to create a sort 
of clerical bureau to assist the supreme court in hear- 
ing and deciding cases, and that the decisions would 
be decisions of the supreme court, if that body only 
read over the opinions and approved them. The com- 
mission worked hard, and got through witha good 
deal of work, but in some of its decisions it botched 
the law. Previous to the time whe. it took hold, it 
had been the settled rule in Missouri that the statute 
of frauds was not available as a defense unless pleaded, 
—in other words, that it was a defense which was 
capable of being waived, and that it was waived unless 
pleaded. Butin Springer v. Kleinsorge, 83 Mo. 152, 
that body held that in a suit for the specific perform- 
ance of a contract for the sale of land, if the defend- 
ant denied the contract it was not necessary for him 
specially to plead the statute of frauds, but that in 
such acase the defense was sufficiently raised by a 
general denial. In Allen vy. Richard, 88 Mo. 55, the 
same body applied the same doctrine in a case where 
the action was at law for a breach of a contract relat- 
ing to the purchase of land. The supreme court ap- 
proved both of these decisions without any seeming 
hesitation. The law on this subject has been rendered 
still more confusing by the later decision of the Kansas 
City Court of Appeals, that “the common-law rule 
that one who would avail himself of the statute of 
frauds must especially insist upon it in pleading or 
be deemed to have waived the benefit of its provisions, 
is still in force in this State.” Taylor v. Penquite, 35 
Mo. App. 399. The judge who wrote the opinion in 
this last case was himself a member of the commission, 
but not at the time when the two preyious decisions 
were rendered, and he did not refer to the decisions of 
the commission above quoted. 

From the period of the adoption of our Code of 
Procedure until the year 1883, it had beea generally 
supposed that the principal object of that instrument 
was to compel each party to a lawsuit in his pleading 
to make an honest showing of his hand—to advise his 
adversary of the real ground of action or defense upon 





which he intended to rely at the trial. But the com- 








mission, in Mausur v. Botts, 80 Mo. 651, set our code 
of procedure back into the old common law rut, by 
holding that, where a special contract has been fully 
executed, and nothing remains to be done but to pay 
the stipulated sum thereon, the common counts in 
indebitatus assumpsit will lie to recover the same— 
in other words, that the plaintiff can go into court and 
demand his money merely, in the form of a written 
pleading, and that it will be for the defendant to ple 
the contract. That decision has created difficulty and 
confusion ever since it was rendered, and the supreme 
court ought to overrule it at the first opportunity. See 
Fox v. Pullman Car Co.,16 Mo. App. 127; Crump v. 
Rebstock, 20 Mo. App. 39; Suits v. Taylor, Jd. 174; 
Suddoth v. Bryon, 30 Mo. App. 37. American Law 
Review. 








RECENT PUBLICATIONS. 





DIGEST OF INSURANCE CASES, embracing the De- 
cisions of the Supreme and Circuit Courts of the 
United States, of the Supreme and Appellate 
Courts of the various States and Foreign Coun- 
tries, upon disputed points in Fire, Life, Marine, 
Accident and Assessment Insurance, and Affecb- 
ing Fraternal Beuefit Orders. Reference to 
Annotated Insurance Cases and Editorials in Law 
Journals on Insurance Cases, for the year ending 
October 31, 1889. By John A. Finch, of the 
Indianapolis Bar. Indianapolis: The Rough 
Notes Company, Publishers, 1889. 

Those interested in questions of insurance will find 
in this little volume of less than two hundred pages 
considerable of interest and value. It purports to 
contain a digest of every decision, on ‘questions of in- 
surance, of every appeallate court in this country filed 
during the year 1889, and it also claims to make liberal 
references to the various law journals in the publica- 
tion and annotation of cases and editorials. 

We take it that Mr. Finch, the compiler, found noth- 
ing of value in the CENTRAL LAW JOURNAL during 
that year, for he fails in a list as long as a page of his 
book, to notice us. In order to test his accuracy and 
measure his courtesy we have examined and find that 
with the exception, of course, of the ‘‘Reporters” we 
have furnished our readers during the yearin ques- 
tion, more matter on the subject of insurance than 
any one of the journals of which mention is made. 
Further than this, there is not a journal on his list, 
with but two exceptions, which contained during the 
year any editorial of consequence on insurance ques- 
tions, and we beg to call Mr. Finch’s attention to the 
yery able article of Adelbert Hamilton, Esq., on 
‘Declarations on Policies of Insurance,” and that of 
J. R. Berryman, Esq., on the “Situs of Insured Prop- 
erty” which appeared in our columns during the year, 
in addition to many other articles and reported cases 
which the readers of Mr. Finch’s book might find of 
value. . 

All this “more in sorrow than in anger’ ahd with 
the regret that Mr. Finch, on account of the omission 
mentioned, lost an opportunity to make a good book 
much better. 

Books RECEIVED. , 

THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority, Subsequent 
to Those Contained in the “American Decisions” 
and the “American Reports,’? Decided in 
the Courts of Last Resort of the Several States, 
Selected, Reported, and Annotated By A.C. 
Freeman and the Associate Editors of the “‘Amer- 
ican Decisions.” Vol. 11. San Francisco: Ban- 
croft-Whitney Company, Law Publishers and 
Law Booksellers. 1890. 
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WEEKLY DIGEST 


Ot ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Full or Commented upon in our Notes of 
Recent Decisions. 


ALABAMA ....5, 6, 10, 15, 22, 23, 24, 28, 53, 54, 66, 67, 68, 69, 74 


ARKANSAS...cccccecccccccees coccescccce evecccccces 7, 21, 51, 104 
CALIFORNIA ccccccccccccccscccccccccs cevceecece ovvcutse 19, 106 
IOWA .cccccssccccccccseeces2, Ll, 12, 25, 33, 34, 38, 48, 47, 89, 92 
KENTUCKY .ccccccccccccccccccccccese covcecccces --81, 82, 57, 61 
LOUISIANA. ccccsccccsecece eocccccccccece coccccces 20, 39, 59, 73 
MASSACHUSETTS ...cccccccscccccccce coccccccccccocces ooee 86 
MICHIGAN ccc ccccccccccccccccecccce onesewcnses «+18, 41, 83, 85 
MINNESOTA. ccc cccccccccccccccccosccecccccccoses 9, 45, 100, 101 
MISSISSIPPI ...16, 17, 27, 29, 30, 36, 48, 50, 80, 81, 93, 94, 99, 102 
MISSOURI... esces eccccococece $0ccccednc ccccse cesccusobes 103 
NEBRASKA. occ sccccccccccscsccscceccecs eerccccecce 42, 58, 88, 91 
NORTH DAKOTA .....seeeeeeee Soccce ctovececeseosoces cccces 52 
SOUTH CAROLINA ..cccccececccccccescees cocccocecoeescoees 71 
SOUTH DAKOTA .c..ccccccccccccccccccccccccvcccescccoses 8, 75 
TENNESSEE..... Sopecedencere svsvegneeeostocenesenens «+26, 78 
GAGE, cceccctopestcoccccscceccseqsess 4, 49, 60, 64, 79, 84, 96, 98 
UNITED STATES C. C......0000-- 1, 14, 37, 46, 62, 68, 82, 87, 97 
WISCONSIN 38, 13, 35, 40, 44, 55, 56, 65, 70, 72, 76, 77, 90, 95, 105 


1, ACCIDENT INSURANCE.—Under a certificate of acci- 
dent insurance, providing that it “shall not extend to 
injuries of which there is no visible mark onthe body 
of the iusured,” nor to death resulting from various 
causes, the company is liable, in case of accidental 
death, though there was no visible mark of the injury 
on the body.— Eggenberger v. Guarantee Mut. etc. Ass’n., 
U. 8. O. C. (Minn.), 41 Fed. Rep. 172. 

2. ADMINISTRATION— Tender to Heir. — Where an ad- 
ministrator has been ordered by the court of probate to 
pay a sum of money to one of the heirs of his intestate, 
his tender of such sum establishes his liability to pay 
the same. Where, after a refusal to pt such tend 
the administrator deposits the money in bank to the 
heir’s credit, but fails to notify him of the deposit until 
after the bank has failed, the administrator remains 
liable as if no deposit had been made. — Ramwater v. 
Hummell, lowa, 44 N. W. Rep. 814. 

3. APPEAL—Record.—The charge as written out by the 
court reporter, and filed with the clerk, is not a part of 
the record which can be considered by this court on 
appeal. Under Rev. St. Wis. § 2873, that the charge as a 
whole may be considered, it must be embodied in the 
bill of exceptions, and certified to by the judge as being 
his charge.—Collins v. Breen, Wis., 44 N. W. Rep. 769. 

4. APPEAL-BOND—Sureties. — A surety ona bond for 
costs, does not, on judgment in the action against his 
principal, become a part tothe suit, and therefore in- 
competent as a surety on the appeal-bond.—Sampson v. 
Solinsky, Tex., 13 8. W. Rep. 67. 

5. ASSUMPSIT—Money Had and Received. — Assumpsit 
for money had and received does not lie against one 
who has purchased cotton alleged to have been mort- 
gaged to plaintiff, when it does not appear that defend- 
ant has sold the cotton, or held it long enough to raise 
a presumption ofits sale. — Moodyv. Walker, Ala.,7 
South. Rep. 246. 

6. ATTACHMENT—Creditors’ Bill.— Where property has 
been seized On attachment, and the claim of a third 
person thereto interposed, itis in the custody of the 
law, and cannot be transferred to a receiver appointed 
on the filing of a creditors’ bill at the suit of other 
creditors of the attachment defendant. — Dollins v. 
Lindsey, Ala., 7 South. Rep. 234. 

7. ATTACHMENT—Sales.— Under Mansf, Dig. Ark. § 350, 
providing that «sll sales under attachment shall be 
subject to the confirmation of the court, such a sale is 
not complete, and no action can be maintained for pur- 
chase money until such confirmation. — Freeman v. 
Watkins, Ark., 13 8S. W. Rep. 79. 








8. ATTACHMENT — Appealable Orders. — An order dis- 
charging, continuing, refusing, or modifying an attach- 
mentis appealable. An appeal may be taken from 
such an order before judgment upon the main issues in 
the original cause of action. — Quebec Bank v. Carroll, 8. 
Dak., 44 N. W. Rep. 723. 

9. BaNKs—Collection of Drafts. — A bank with which 
a customer has left for collection his draft upon a party 
residing at a distant point is liable for the failure and 
default of a correspondent to whom it forwarded the 
draft for collection. — Streissguth v. National German- 
American Bank, Minn., 44 N. W. Rep. 797. 

10. BOND FOR CONSTRUCTION— Act of God. — Where a 
bridge builder executes a bond conditioned that the 
bridge built shall be “kept in good repair,” and shall 
“remain safe continuously for the period of five years, 
for the passage of travelers,” etc., and said bridge is 
washed away by flood within less than five years, an 
action will lie on the bond for breach thereof, upon 
failure to rebuild.— Meriwether v. Lowndes County, Ala.,7 
South. Rep. 198. 

11. CARRIERS OF GOODS.—By virtue of the care for the 
preservation of goods transported by them which is 
required of carriers, a railroad receiving butter for 
shipment south, in summer, is bound to ship the same 
in such manner asto prevent injury by heat, and its 
liability is not excused by the fact that it has no re- 
frigerator-cars.—Beard v. Illinois, etc. R. Co., lowa., 44 N. 
W. Rep. 800. 

12. CARRIERS—Of Goods — Connecting Lines.—The ac- 
ceptance by a railroad company in Illinois of goods 
marked for transportation to a point beyond its 
terminus, establishes, prima facie, under the law of that 
State, a contract to transport such goods to their desti- 
nation. Such contract renders the carrier liable for 
injury to the goods by the negligence of its connecting 
lines, even though such carrier is itself only a connect- 
ing line with that to which the goods were originally 
delivered by the shipper.— Beard v. St. Louis, etc. Ry. Co., 
Iowa, 44 N. W. Rep. 803. 

13. CARRIERS—Passengers. — Plaintiff entered defend- 
ant’s train as a passenger at a station on the road. She 
entered the car at the rear end, carrying a satchel, and 
walked along the aisle of the car looking for a seat. 
While, so walking, she stumbled over two satchels, 
which were then in the aisle, and fell, receiving the in- 
jury sued for. None of the employees of the company 
were in the car at the time of the accident. The car 
was lighted, so that a person entering the same could, 
by looking, see whether there were any obstructions in 
the aisle: Held, that defendant was not liable for the 
injury, and that a nonsuit was properly directed, upon 
evidence showing such facts.— Stimson v. Milwaukee, etc. 
Ry. Co., Wis., 44 N. W. Rep. 748. 

14. CARRIERS OF PASSENGERS—Negligence.—A passen- 
ger in acaboose ofa freight train, in getting up and 
starting to go and look out on the sounding of a whistle 
indicating approach to a station, is not guilty of con- 
tributory negligence, in the absence of proof that the 
jerking by which he was thrown down was so usual 
that he should have anticipated it. — Lusby v. Atchison, 
etc. Ry. Co., U.S. C. C. (Col.), 41 Fed. Rep. 181. 

15, CHATTEL MORTGAGES—Landlord’s Lien.—Though a 
landlord’s lien is superior to a mortgage on crop, a 
purchaser from the mortgagor is not, in an action for 
conversion by the mortgagee, entitled to show, in re- 
duction of damages, that partof the amount paid by 
him was by the mortgagor paid to his landlord.— Keith 
v. Ham, Ala., 7 South. Rep. 235. 

16. CONSTABLES — Failure to Pay Over Money Col- 
lected.—In an action against a constable for money 
collected under final process, and not paid over, and 
for statutory damages, it is no defense to allege that he 
retained the money merely because the defendant in 
execution insisted on its application to some other 
debt.— Mackey v. Smith, Miss., 7 South. Rep. 222. 

17. CONSTITUTIONAL Law—Privilege Tax. — Code Miss. 
1890, §§ 557, 585, as amended by Laws 1838, which provide 
for a privilege tax to be paid by banks, and vary the 
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amount with reference to the capital stock or assets, 
and declare that “the privilege taxes imposed upon 
and paid by such banks, shall be in leu of all other 
taxes, State, county, and municipal, upon the shares 
and assets of said banks,” are not unconstitutional as 
in violation of Const. Miss. art. 12,§ 13, which declares 
that “the property of all corporations for pecuniary 
profits shall be subject to taxation, the same as that of 
individuals.”— Vicksburg Bank v. Worrell, Miss., 7 South. 
Rep. 219. 

18. CONSTITUTIONAL LAW—Titles of Laws. — Pub. Acts 
Mich. 1885, No. 232, entitled “An act to revise the laws 
providing for the incorporation of all manufacturing 
companies, [except for the manufacture of salt,] and of 
mercantile companies, or any union of the two,” is not 
unconstitutional as embracing more that one subject.— 
Jenking v. Osmun, Mich., 44 N. W. Rep. 788. 

19. CONSTITUTIONAL Law—Court. — Under Const. Cal. 
art. 6, § 1, an inferior court can be established only by 
the passage ofan act of the legislature, and its ap- 
proval by the governor, or its passage over his veto, in 
the same manner as any other law is enacted under 
Const. art. 4, §§ 15,16. — People v. Toal, Cal., 23 Pac. Rep. 
203. 

20. CONTRACT — Evidence. — A woman who keeps a 
room in her house to be visited and occasionally occu- 
pied by her concubine, without any contract for the 
payment of rent by the latter, cannot enforce such pay- 
ment.—Stringer v. Mathes, La., 7 South. Rep. 229. 

21. CONTRACT TO ASSUME ANOTHER’S DEBTs. — Where 
defendant agreed to assume “the payment of [plaint- 
iff’s] portion of the indebtedness of the firm [of which 
plaintiff was a member] “and all obligations or contracts 
of said firm,” must be construed as simply defining the 
liability with certainty, and not as extending defend- 
ant’s liability beyond the plaintiff’s proportionate share 
of indebtedness.— Adams v. Urquart, Ark., 138. W. Rep. 
78. 

22. CORPORATIONS—Stock in Other Companies. —If a 
company, which acts as a transportation company, 
holding the majority stock in an ice and cold storage 
company, proposes to deal with the latter by having 
its cars re-iced at the works of that company, it may 
be enjoined from voting its stock in that company; but 
if the first-named corporation acts asa transportation 
company only, through organizations under its control, 
the case is not within the rule.— Amer. Refrigerating Co. 
v. Linn, Ala , 7 South. Rep. 191. 

23. CORPORATIONS— Mortgages. — The validity of a 
mortgage executed to a foreign corporation not having 
an office or known place of business or an agent in the 
State, prior to the act of February 28, 1887, “‘to give force 
and effect to § 4, art. 4,of the constitution of the State 
of Alabama,” cannot be questioned, after foreclosure 
and consequent satisfaction of the debt, before the sale 
is disaffirmed. — Craddock v. American, etc. Co., Ala.,7 
South. Rep. 196. 


24. CORPORATIONS — Mortgage. — The single act of 
making one loan of money, and taking a mortgage to 
secure it, in Alabama, by a foreign corporation engaged 
in the business of loaning money on mortgages, when 
it has no place of business or agentin the State, is a 
violation of Const. Ala. art. 4, §4, providing that no 
foreign corporation shall do “any business” in the State 
without having at least one known place of business, 
and an authorized agent, therein. — Farriorv. New En- 
gland, etc. Co., Ala., 7 South. Rep. 200. 


25. CORPORATIONS—Liability of Stockholder.—Defend- 
ant made two subscriptions, of $2,500 each, to the 
capital stock of a corporation, but paidin only $2,500. 
Both of these subscriptions were necessary to make up 
the amount of capital stock which would entitle the 
corporation to do business. During the entire exist- 
ence of the corporation defendant was one of its 
directors, and was otherwise connected with its man- 
agement: Held, that he was estopped from denying his 
liability to a creditor of the corporation on his unpaid 
subscription, though there had been an unauthorized 








change in it by striking out certain words which 
showed that the stock was to be “preferred,” and 
guaranteed to pay 10 per cent. dividends.— Tama Water- 
Power Co. v. Hopkins, lowa, 44 N. W. Rep. 797. 

26. Costs—Tax in Criminal Proceedings.— Under Act 
Tenn. 1889, ch. 130, entitled “An actto provide revenue 
for the State,” and imposing a tax on the unsuccessful 
party in civil suits, and on each indictment or present- 
ment, and that all such taxes “shall be taxed in the 
bills of costs, and are hereby declared part of the costs 
in the case,” the tax thus imposed on defendant upon 
conviction in a criminal proceeding cannot be collected, 
as costs, by imprisonment.—£z parte Griffin, Tenn., 13 8. 
W. Rep. 75. 

27. COUNTY BOARDS — Powers. — In Mississippi, the 
power of a board of supervisors over court houses, and 
sites for court houses, is complete and exclusive, and 
no court can interfere with the exercise of this power, 
so long as -it is exercised only unwisely, and without 
discretion ; and the purchase of a site for a court house, 
the county having already a court house site,is not 
such a usurpation of power as will warrant the inter- 
ference of the courts.—Rotenberry v. Board of Super- 
visors, Miss., 7 South. Rep, 211. 

28. CRIMINAL LAW — Provocation. —In a prosecution 
for murder, when it appears that defendant, while 
seeking a difficulty with another, and endeavoring to 
get to him, was intercepted by deceased solely for the 
purpose of preventing the difficulty, and that in the 
scuffle following the fatal shot was fired, no provocation 
is shown sufficient to arouse such passion as to reduce 
the homicide to manslaughter. — Holmes v. State, Ala., 
7 South. Rep. 193. 

29. CRIMINAL Law — Evidence of Accomplice. — Ona 
trial for murder, defendant asked the court to charge 
that the testimony of an accomplice “comes in such 
questionable shape that it should,in the interest of 
truth and justice, be subjected to the severest scrutiny, 
and acted on with the greatest caution.” He also re- 
quested the court to “advise the jury not to convict 
upon the uncorroborated evidence of accomplices.” 
Held, that while long usage, sanctioned by deliberate 
judicial approbation, has given to this ordinary caution 
a precision which makes it approach to a rule of law, 
a refusal to give it is not reversible error.— Cheatham v. 
State, Miss., 7 South. Rep. 204. 

30. CRIMINAL LAaw—Disturbing Religious Worship.— A 
plea of former acquittal to an indictment for disturblng 
religious worship by assault and battery and profane 
swearing is not sustained by proof of a former acquittal 
on acharge for the assault and battery, as defendant 
might properly be convicted on the indictment for dis- 
turbing feligious worship by evidence of the swearing 
only.— Smith v. State, Miss., 7 South. Rep. 208. 

31. CRIMINAL LAW—Homicide. — On a trial for homi- 
cide, in which the evidence tends to show a killing in 
self-defense, a statement made by defendant about an 
hour after the killing, and while under arrest, that he 
would kill any man “for a dollar,” is irrelevant.—Holt v. 
Commonwealth, Ky., 13 8. W. Rep. 71. q 

32. CRIMINAL Law—Rape.— The jury may convict of 
rape on the evidence of the prosecutrix alone; and, 
where there are circumstances tending to support or 
discredit her, itis not error in the court to refuse to 
single out certain circumstances, and instruct the jury 
as to their effect. — Lynn v. Commonwealth, Ky., 13 8. W. 
Rep. 74. 

33. CRIMINAL LAaw— Larceny. —In an indictment for 
larceny, an averment that defendant “took, stole, and 
carried away” a certain horse, is sufficient to show the 
animus with which the act was done; and it is unneces- 
sary to aver that the taking was felonious, and with in- 
tent to convert the animal to defendant’s own use. — 
State v. Griffin, lowa, 44 N. W. Rep. 813. 

34° CRIMINAL PRACTICE—Burglary.—Under Code Iowa, 
§ 3894, the essence of the offense of burglary is}.the in- 
tent to commit larceny, and an indictment for burglary 
need not allege the kind, value, or ownership of the 
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property intended to be stolen.—State v. Jennings, lowa, 
44N. W. Rep. 797. 

35. ELECTIONS—Female Suffrage.—Laws Wis. 1885, ch. 
211, § 1. which gives women the right to vote at “any 
election pertaining to school matters,” is not self-exe- 
cuting in respect to a general State and national elec- 
tion at which both school officers and general State and 
county officers are to be chosen; and as Rev. St. Wis. § 
32, requires the names of all persons voted for at a gen- 
eral election to be on a single ballot, which the inspect- 
ors of election are prohibited from opening or exam- 
ining, it is incompetent for them to receive the ballots 
of woman voting at such general election for a county 
superintendent of schools.—Gilkey v. McKinley, Wis., 44 
N. W. Rep. 762. 

36. Equiry—Charges on Land.—Equity has jurisdiction 
to enforce the charge of a legacy on land, though an 
action at law would also lie.— Cady v. Cady, Miss.,7 
South. Rep. 216. 

37. Equiry—Setting Aside Deed.— In consideration of 
a deed of certain land, defendant assigned to complain- 
ant what purported to be a voucher ofa claim against 
the United States. The conditions prescribed by Rev. 
St. U. 8. § 3477, for transferring such a claim, had not 
been complied with. The voucher transferred to com- 
plainant was not the one issued to the original claim- 
ants, but had been surreptitiously taken from the files 
ofthe congressional committee on claims, which de- 
fendant probably knew, as also the fact that the claim 
it represented had been disallowed by the federal su- 
preme court: Held, that the transfer to complainant 
did not give him even an equitable right to the pay- 
ment of the voucher by special act of congress or other- 
wise, and that the deed was without consideration. — 
Austin v. Felton, U. 8. CO. C. (Ill.), 41 Fed. Rep. 161. 

38. ExECcUTION—Pleading. — Under Code Iowa, § 3133, 
providing that the death of part only of the defendants 
shall not prevent execution being issued, which, how- 
ever, shall operate alone on the survivors, and their 
property, execution issued after the death of a sole de- 
fendant is inoperative, and itis immaterial that the 
property was already held under attachment before 
defendant’s death, or that the judgment was in rem; 
service having been made by publication. — Buli v. 
Gilbert, lowa, 44 N. W. Rep. 815. 


39, FRAUDULENT CONVEYANCES — Confidential Rela- 
tions.—_In question of fraudulent simulation, the rela- 
tion between the parties, such as those of brother in- 
law and employee, are circumstances entitled to due 
weight; but they are not inconsistent with the honest 
relation of debtor and creditor, nor do they deprive the 
creditor of legal recourse for the enforcement of his 
debt.—Cadiere v. Guidry, La., 7 South. Rep. 232. 

40, FRAUDULENT CONVEYANCES. — In an action to re- 
cover the value of a stock of goods seized by defendant 
as sheriff by virtue of writs of attachment against the 
property of plaintiff's vendor, and sold’by defendant 
under judgments obtained in the attachment suits, it is 
error to admit in evidence, to impeach the validity of 
the sale, the record in the attachment cases, including 
the affidavits of plaintiffs therein that the defendant 
therein had conveyed and disposed of his property 
with intent to hinder and delay his creditors, and the 
finding and judgment sustaining the attachments, and 
to charge the jury that that suit determined the ques- 
tion of fraud,so far as the vendor was concerned, — 
Goodwin v. Snyder, Wis., 44 N. W. Rep. 746. 


41, FRAUDULENT CONVEYANCES—Unliquidated Claims. 
—A conveyance by one of the sureties in a liquor bond, 
made forthe purpose of delaying or preventing the 
collection of a judgment recovered against the princi- 
pal under the civil damage act, will be set aside as made 
with intent to hinder, delay, or defraud acreditor. The 
claim of the judgment creditor is not an unliquidated 
demand.—People v. Rice, Mich., 44 N. W. Rep. 790. 


42, FRAUDULENT CONVEYANCES—Stock. — A purchaser 
ofan entire stock of goods, all the property of the 
debtor, cannot close his eyes to the circumstances un- 








der which he purchases the stock,and the probable 
effect of the means of payment (in this case mostly a 
note of the purchaser) will have upon creditors of the 
seller in hindering, delaying, or defrauding them of the 
payment of their claims. — Beels v. Flynn, Neb., 44 N. W. 
Rep. 782. 


43, FRAUDULENT ( ONVEYANCES—Marital Rights.—Held, 
upon the facts that the sale was a voluntary transfer, 
made in contemplation of marriage, and was fraudulent 
as to plaintiff.— Beere v. Beere, Iowa, 44 N. W. Rep. 809. 

44, FRauDsS—Statute of—Sale of Chattels. — Defendant 
made an oral contract to buy an organ, book, and stool 
for $65. No money was paid, and there was no delivery 
atthattime. Plaintiff delivered the organ on Sunday. 
Afterwards defendant said to plaintiff, in regard to the 
organ, “I like it first-rate; and inquired forthe book 
and stool, which were thereafter delivered: Held, that 
though the contract was void under the statute of 
frauds, and the delivery made on Sunday, thejury were 
warranted in finding that there had been a subsequent 
acceptance, validating the contract.—Schmidt v. Thomas, 
Wis., 44 N. W. Rep. 770. 

45. FRaups—Statute of — Contracts. — An order for 
goods which is sought and procured by the seller is to 
be deemed accepted by him at once. and if signed by 
the buyer, becomes a contract binding on him, within 
the statute of frauds.—Kessler v. Smith, Minn., 44 N. W. 
Rep. 794. 

46. GAMBLING CONTRACTS—Grain Futures.— If, in con- 
tracts for the sale of wheat, to be deliveredin the 
future, the parties have no intention to make an actual 
sale and delivery, but intended to settle at the time 
fixed for delivery merely by paying the difference be- 
tween the contract and the market price, the contract 
is a wager, and is illegal,and advances made under it 
cannot be recovered.— Boyd v. Hanson, U. 8.C.C. (Minn.), 
41 Fed. Rep. 174. 

47. GAMBLING CONTRACTS— Statutes.—A certain seed 
company agreed with defendant to sell for him 60 
bushels of “Bohemian oats,” at $10a bushel. The con- 
tract contained a clause to the effect that it was agreed 
and understood between the parties thereto that the 
transaction was “of a speculative character,” and "not 
based upon the real value of the grain:” Held, that 
this is not a gambling contract under Code Iowa § 4029, 
as the promisor’s obligation thereunder is definite, and 
independent of any contingency.—Hanks v. Brown, Iowa, 
44 N. W. Rep. 811. 


48. GARNISEMENT—Costs. — Garnishees in an attach- 
ment suit, who are entitled to attorney’s fees and a per 
diem under the statute, are entitled to satisfy such claim 
from the moneys of the debtor in their hands.—Clark v. 
Gresham, Miss., 7 South. Rep. 223. 

49. HOMESTEAD—Liens.—Under Const. Tex., art. 16, § 50, 
an attachment levied on the store-house of an insolvent 
debtor, used as a business homestead by him, does not 
create a lien on the property; and a conveyance of the 
property by the debtor to his son, though voluntary, 
passes title free from the claim of the creditor of the 
father.— Willis v. Mike, Tex., 13 8. W. Rep. 58. 


50. HOMESTBAD—Mortgage by Husband.—Under Code 
Miss. § 1258, providing that no mortgage of a homestead 
shall be valid unless signed by the wife of the owner if 
he be married and living with his wife, where the hus- 
band executes a mortgage on the homestead, and the 
wife does not sign it her subsequent conveyance of her 
interest in the homestead to the mortgagee, without her 
husband’s consent, imparts no validity to the mortgage. 
—Duncan v. Moore, Miss.,7 South Rep. 221. 

51. HUSBAND AND WIFE.—When an insolvent debtor 
conducts his business in his wife’s name, she, however, 
taking no part in the management of the business, the 
management being left entirely in the controlof the 
husband, the avowed purpose being to place the prop- 
erty beyond the reach of the creditors of the husband, 
the property accumulated in such business will be sub- 
jected to the husbana’s debts.— Nickle v. Fmerson Mer- 
chantile § Manufacturing Co., Ark., 13. 8. W. Rep. 78. 
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52. INTOXICATING LIQUoRS—Constitutional Law.— Ar- 
ticle 20 of the constitution is not self-executing; and 
cannot be enforced by the penalties in the former li- 
cense law; the provision in that article that “the leg- 
islative assembly shall by law prescribe regulations for 
the enforcement of the provisions of this article, and 
shall thereby provide suitable penalties, for the viola- 
tion thereof,” clearly indicates the intent of the con- 
stitutional convention that supplemental legislation 
should be the means of enforcing said article.—State v. 
Swan, N. Dak., 44 N. W. Rep. 492. 

53. INTOXICATING LIQTORS—Sales to Minors.—Where 
at the suggestion of the seller of intoxicating liquors, 
a by-stander is induced by a minor to purchase liquor 
for him, and with his money, the effect is the same as if 
the sale had been made directly to the minor.—JLiles v. 
State, Ala., 7 South. Rep. 196. 

54. INTOXICATING LIQUORS.—Local Option Laws.—Un- 
der Act Ala. March 19, 1875 (local option law), providing, 
in section 11, that after the lapse of 12 months from an 
election establishing prohibition in a given district, or 
refusing to repeal it, “any citizen, being a freeholder 
within such limits, desiring to have the order revoked,” 
may petition for a new election, the new election can- 
not be called for a territory forming a part only of that 
for which the first elebtion was held.—Caldwell v. Grider, 
Ala., 7 South. Rep. 203. 

55. JODGMENT—Discharge in Bankruptcy.—A promise 
by judgment debtor to pay the judgment, which -has 
been discharged by bankruptcy proceedings, does not 
authorize the judgment creditor, without instituting 
proceedings to revive the judgment, to issve execution, 
and sell the debtor’s land, and in ejectment against the 
judgment is not admissible in evidence. — Graham v. 
Dreutzer, Wis., 44 N. W. Rep. 776. 

56. JUDGMENT—Courts.—One circuit court in Wiscon- 
sin has no jurisdiction to set aside a judgment rendered 
in another circuit.—Cardinal v. Eau Claire Lumber Co., 
Wis., 44 N. W. Rep. 761. 

57. LIBEL—Publication._Sending a letter containing 
libelous matter through the mail toa person, who, be- 
cause of illiteracy, is obliged to have it read by others, 
is a publication of the libel —Allen v. Wortham, Ky , 13 8. 
W. Rep. 73. 

58. LIMITATION OF ACTIONS.—In May, 1879, B loaned to 
Aa boar of a valuable variety of swine, upon acon- 
tract to return the same in ten or fifteen days, and pay 
a certain consideration for his use. A did not return 
the animal as he had promised, and, in June following, 
B requested thatthe animal be returned, which was 
not done, and A afterwards castrated and sold the ani- 
mal: Held,that while B could waive the tort, and set 
up his damages as a set off to an action on contract, yet 
that the statute of limitations began to run from the 
time of the demand for a return of the anima!, in June, 
1879.— Reeves v. Nye, Neb., 44 N. W. Rep. 736. 

59. MANDAMUS TO CORPORATIONS.—The writ of manda- 
mus being a harsh remedy to be substituted in extraor- 
dinary and clearly specified cases for the ordinary 
modes of judicial proceeding, it follows that any legis- 
lation, having for its object the application of such a 
remedy to matters and things not hitherto included 
within its scope, should be strictly construed, without 
extending its effect by implication.—State v. New Orleans, 
etc. R. Co., La., 7 South. Rep. 226. 


60. MARRIAGE—Breach of Promise.—In an action for 
breach of promise of marriage, allegations that, by rea- 
son of the breach, plaintiff has lost an advantageous 
matrimonial connection, defendant baing a man of 
wealth and social position, and that her affections have 
been disregarded and blighted, her feelings lacerated, 
and her spirits wounded, resulting in mental distress 
and humiliation, are sufficient to show damage.—Dag- 
gett v. Wallace, Tex., Ky., 138. W. Rep. 49. 

61. MARRIED WOMEN — Judgment.—In Kentucky, a 
personal judgment against a married women, on a 
claim which does not authorize personal judgment 
against her, is void, and she is not estopped from re- 





sisting its enforcement afterwards on that ground, m 
though it is attempted to be enforced in another court. af 
—Spencer v. Parsons, 18 8. W. Rep. 72. li 


62. MASTER AND SERVANT— Railroad Employes.—Act 
Ohio, March 23, 1888, for the protection of railroad em- 





ployes, requires every railroad in the State “to adjust, cf 
fill, or block the frogs, switches, and guard-rails on its fi 
tracks,” so as to prevent the feet of its employes from P 
being caught therein: Held, that where two railway n 
companies receive cars from each other over a delivery t 
treck at a certain point,a person employed by one of 7 


them to take the number of its cars, and inspect their 
seals, as trains were made up at such piace by the other, P 


is an employee of the latter, within the meaning of this b 
statute.—Atkynv. Wabash Ry. Co., U.8.C.C. (Ohio), 41 e 
Fed. Rep. 193. t] 
63. MASTER AND SERVANT—Negligence of Vice-princi- ¥ 
pal.—The master is liable for the negligence of his fore- a 
man, ordered to remove a barge from the water with- 8 
out directions as to means, in selecting unsafe ropes, 
by the breaking of which a laborer was injured.—Lund C 
v. Hersey Lumber Co., U. 8. C. C. (Minn.), 41 Fed. Rep. 202. a 
64, MASTER AND SERVANT— Dangerous Appliances. — t 
A railroad company is liable to an inexperienced brake- t 


man for injuries received. while coupling foreign cars, 
the injury being caused by the unusual construction of 1 
the couplings, materially differing from those of its 4 
own Cars, unless it has cautioned him against the dan- 
ger.—Missouri Pac. Ru. Co. v. White, Tex., 13 8. W. Rep. 65. 

65. MASTER AND SERVANT—Negligence.—It is a ques- 
tion for the jury whether under all the circumstances 
of the case, the danger in gearing while in motion was 
so apparent to plaintiff that in following the foreman’s 
instructions he assumed all the risks incident thereto, 
or whether he was properly cautioned as to such dan- 
ger.—WNeilon v. Marinette ¢ M. Paper Co., Wis., 44.N. W. 
Rep. 773. 

66. MECHANICS’ LIENS—Married Women.—Under Code 
Ala. 1886, §§ 2346, 3018, and 3046, an oral cuntract witha 
married woman is sufficient to create a lien for work 
done or materials furnished.— Wardsworth v. Hodge, Ala., 
7 South. Rep. 194. 

67. MORTGAGES—Sales under Power.—Where a mort- 
gagee has purchased at his own sale under a power, 
which did not authorize him to become the purchaser, 
the infant heirs of the mortgagor who was dead at the 
time of the sale, will be allowed to disaffirm it at any 
time within two years after attaining their majority, 
provided twenty years have not elapsed.— Alexander v. { 
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Hill, Ala., 7 South. Rep. 238. 

68. MORTGAGE ON SHARE OF CO-TENANT.—Where one 
of seven co-heirs to several parcels of land mortgages 
all his interest as heir in one of the parcels, and after- 
wards, in a suit for partition, one-half of the parcel is 
allotted to the mortgagor as his share of the whole 
estate, the lien of the mortgage covers only the one- 
seventh originally conveyed, and does not extend to 
the whole allotment.—Howze v. Dew, Ala., 7 South. Rep. 
239. 

69. MORTGAGES.—Redemption.—A creditor, to whom 
the holder of a legal title conveys land in which the 
debtor and his wife have a perfect equity, upon his 
agreement to reconvey to the debtor on the payment 
of the debt, and who afterwards enters, is only a mort- 
gagee in possession, and a bill to redeem may be filed 
atany time before the statutory bar of ten years is 
complete.—Seawright v. Palmer, Ala., 78outh. Rep. 202. 

70. MORTGAGES—Absolute Deeds.—To convert a deed 
absolute into a mortgage, the evidence should be so 
clear as to leave no substantial doubt that thé real in- 
tention of the parties wasto execute a mortgage.— 
Becker v. Howard, Wis., 44 N. W. Rep. 755. 

71. MORTGAGES—Rents.—In the absence of a stipula- 
tion in the mortgagee pleadging the rents and profits of 
the mortgaged land, a receiver will not be appointed, 
pending foreclosure proceedings, to receive- and apply 
them to the payment of the mortgage debt on account 
of the land to pay the same, and the insolvency of the 
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mortgagor, where, before foreclosure, he has made an 
assignment for the benefit of his creditors, subject to the 
lien of the mortgage.—Seignious v. Pate, 8. Car.,10 8. E. 
Rep. 880. 

72. MUNICIPAL CORPORATIONS— Defective Streets. — A 
city is liable for injuries received by one, through “no 
fault of his,in stumbling over a hydrant owned by a 
private company, which the city has allowed to be 
maintained on the sidewalk in a position dangerous to 
travelers. — King v. City of Oshkosh, Wis., 44 N. W. Rep. 
745. 

73. NEGOTIABLE INSTRUMENTS — Accommodation 
Paper.—The holder of accommodation paper acquired 
before maturity, without notice or knowledge of any 
equities or agreement existing between the maker and 
the payee of the note, is entitled to the same protection 
which is extended to the holder of negotiable paper 
acquired before maturity. — Weill v. Trosélair, La.,7 
South. Rep. 232. 

74. OFFICE AND OFFICER — Habitual Drunkenness. — 
One who bas been drinking to excess six or eight times 
a year, at intervals of from one to two months, for over 
three years, whose fits of intoxication lasted from one 
to two days, and once fortwo or more weeks, is guilty 
of “habitual drunkenness” within Const. Ala. art. 7, §§ 
1 4, relating to the removal of officers.— State v. Savege, 
Ala., 7 South. Rep. 183. 

75. OFFICERS—Clerk of Circuit Court.—The incumbent 
of the old office of clerk of the district court, at the 
time of the admission of the State, did not become the 
clerk of the circuit court, by virtue of § 4, art. 26, of the 
constitution, for that section only provided that certain 
officers should continue to hold and exercise their re 
spective offices until superseded under the constitu- 
tion; and, the office of the clerk ofthe district court 
being abolished, its former incumbent could not con- 
tinue to hold and exercise it. — Driseoll v. Jones, 8. Dak., 
44.N. W. Rep. 726. 

76. PARTNERSHIP — Pleading and Proof. — Under the 
general allegations of a complaint that defendants are 
indebted to plaintiff as partners for goods sold and de- 
livered to them as partners, plaintiff may prove the 
p irtnership, so far as the sale is concerned, by evidence 
which estops them from denying the fact. — M. Corn- 
hauser G Co. v. Roberts, Wis., 44 N. W. Rep. 744. 


77. PLEADING AND PRACTICE— Publication.—An affida- 
vit for an order of service by publication which siows 
that on the day the summons was issued and returned 
the defendant, who had theretofore been a resident of 
the State, departed therefrom to defraud his creditors, 
or avoid his service of summons, and that neither his 
address nor residence is known to plaintiffs, sufficiently 
shows that defendant was a resident of the State when 
it was made, under Rev. St. Wis. § 2639, subd. 2.—Frisk v. 
Reigelman, Wis., 44 N. W. Rep. 766. 


78. PRACTICE — Special Jury. — Under M. & V. Code 
Tenn. § 4805, providing that on motion of either party, 
in any civii action, a special jury may be ordered and 
summoned, if in the opinion of the court it is proper, it 
is not within the power of the circuit court to summon 
such special jury on its own motion.—McDaniel v. Nash- 
ville, etc. R. Co., Tenn., 138. W. Rep. 76. 

79. PUBLIC Lanp—Conveyance.— Pasch. Dig. Tex. art. 
4262, provides for the granting of 640 acres of land to all 
soldiers of the republic of Texas who participated in 
the battle of San Jacinto, and declares that the lands 
shall “not be subject to sale or alienation, mortgage or 
execution,” during the life time of the grantee: Held, 
that an instrument executed by a grantee who had re- 
ceived his certificate, but before he obtained his patent, 
purporting to authorize another to locate the certificate 
and receive the patent, and to hold the land for ninety- 
nine years free of rent is void.— Williams v. Wilson, Tex., 
13 S. W. Rep. 69. 

80. QUIETING TITLE— Fraudulent Tax-titles. — In an 
action to cancel a deed as a cloud on plaintiff's title, the 
bill averred that plaintiff’s father bought the land from 








G and had the title made to plaintiff's grandfather, who + for,—Claflinv. Beaver, U. 8. C. O. (Ohio), 41 Fed. Rep. 204, 


paid the purchase money, which was afterwards ac- 
counted for by the father as an advancement, but failed 
to aver that G had title, or that he was ever in posses- 
sion. It was proved that plaintiff's father was never in 
possession: Held, that plaintiff failed to show a suf- 
fieient title as against an innocent purchaser, for value 
and without notice, of one in possession, who held un- 
der a fraudulent tax-title. — Chiles v. Gallogher, Miss., 7 
South. Rep. 208. 

81. RAILROAD COMPANY — Obstruction of Streams.—In 
an action against a railroad company for obstructing 
water-courses by its levees and trestles, thereby caus- 
ing plaintiffs’ land to be overflowed, the company was 
liable for the injury, though the flow of water and accu- 
mulations ‘n the streams were increased by natural 
causes, such as the clearing of the land and loosening 
of the soil by cultivation.—Mississippi, etc. R. Co. v. Arch- 
ibald, Miss., 7 South. Rep. 212. 

82. RAILROAD COMPANIES—Accidents at Crossings.—It 
is the duty of those operating a train, when approach- 
ing a place where persons engaged in business upon 
the road are called upon to pass from one side of the 
track to the other,to give warning of its approach, 
though such place is not a public crossing, and persons 
thus passing in the discharge of their duties cannot be 
tegarded merely as trespassers. — Owens v. Pennsylvania 
R. Co., U. 8. C. C. (Penn.), 41 Fed. Rep. 187. 

83. RAILROAD COMPANIES—Killing Stock. — Pub. Laws 
Mich. 1867, Act No. 185, which confers upon the super- 
visors of counties the power of permitting beasts to 
run at large on the public highways in their towns, and 
provides in § 8, that the act shall not apply to that part 
of the State lying north of a certain line, unless so 
ordered by the board of supervisors, does not,in the 
towns north of that line, alter the common law, which 
requires an owner of cattle to keep them on his own 
premises, and, if they are killed while running at large 
ona public highway crossing a railroad track, he is 
guilty of contribut:ry negligence, and cannot recover. 
—Robinson v. Flint, eic. R. Co., Mich., 44 N. W. Rep. 779. 

84. RAILROAD COMPANIES—Negligence. — In an action 
against a railroad company for persona! injuries, an 
instruction that the company had the right to run its 
cars on the street where the accident occurred, and 
was required “to use such care and prudence as the 
most skillful and careful and prudent engineers would 
use under similiar circumstances,” and that, in the ab- 
sence thereof, the company would be guilty of negli- 
gence, and liable for a resulting injury, tends to induce 
the belief that a greater degree of care is required than 
the law exacts. — Gulf, etc. Ry. Co. v. Hodges, Tex., 13 §. 
W. Rep. 64. 

85. REAL ESTATE AGENT— Commission. — In an action 
for commissions on the sales of lots, an instruction, 
~fter stating the respective claims of the parties, that, 
if the jury finds that the arrangement alleged by plaint- 
iff was made, and after that arrangement defendant’s 
lots were sold, plaintiff is entitled to recover the 
amount claimed by him as commission, is proper, there 
being no question asto the price for which the lots 
were sold.— Ockenfells v. Moeller, Mich., 44 N. W. Rep. 790. 

86. REMOVAL OF CAUSES—Non-residents.—Under St. U. 
8. 1887, ch. 373,§ 1, as amended by St. 1888, ch. 866, the 
fact that both plaintiff and defendant are non-residents 
of the federal district does not preclude a removal 
from the State court by the defendant when property 
belonging to him has been attached within such dis- 
trict. — American Finance Co. v. Bostwick, Mass., 23 N. E. 
Rep. 656. « 

87. REPLEVIN—Wrongful Seizure.—Where, in replevin 
for goods fraudulently purchased,the marshal seizes 
goods to which plaintiff is not entitled, and by order of 
court an issue is framed. uponthe question whether 
some of the goods seized were not purchased from the 
plaintiff, or if so purchased were duly paid for, judg- 
ment may be rendered for defendant for goods so 
wrongfully seized, though such goods were not de- 
scribed in the writ of replevin, nor in the petition there- 
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88. REPLEVIN. — In order to maintain an action of re- 
plevin, the plaintiff must show such an interest in the 
property claimed as entitles him to its immediate 
possession.— Snell v. Ricketts, Neb., 44 N. W. Rep. 729. 

89. REPLEVIN—Delivery.— Where plaintiffin replevin 
recovers judgment for certain pumping machinery 
which it appears that defendants had found in a mine, 
placed there for use, connected with the mine, and it 
does not appear that they ever intended to remove it 
thence, they are notin the absence of contract, bound 
to deliver the machinery to plaintiff above ground, or 
in any other place than that in which it was put for 
use.—Nimon v. Reed lowa, 44 N. W. Rep. 802. 

90. SALE—Record. — Rev. St. Wis. § 1739, provides that 
all bills of sale or other written instruments in any way 
affecting the ownership of marked logs, “which shall 
specify the marks placed upon said logs, and when they 
were cut,” shall be recorded in the office of the lumber 
inspector in which the marks are recorded, and that no 
such conveyance or transfer shall be valid, except as 
to the parties thereto, until the sameis so recorded: 
Held, that a billof sale of marked logs that does not 
specify the marks, or when the logs were cut, is valid, 
even as against third persons,though not recorded, 
nor entitled to record.—Cook v. Van Horn, Wis., 44 N. W. 
Rep. 767. 

91. SALE— Stoppage in Transitu. — Where goods are 
sold on time, the vendor cannot claim the right to stop 
the goods in transit without showing that the vendee 
is insolvent, and that the goods have not come into his 
actual or constructive p< i Schuster v. Carson, 
Neb., 44 N. W. Rep. 743. 

92. SPECIFIC PERFORMANCE— Paro} Gift of Lands.— In 
order to take a parol gift of lands out of the statute of 
frauds, on the ground of part performance, the burden 
is upon the person seeking to enforce it to establish the 
parol contract by definite and unequivocal testimony, 
and to show that the acts alleged to be done thereunder 
are clear and definite, and referable execlusively to 
such contract. — 7rumanv. Truman, Iowa, 44 N. W. 
Rep. 721. 

93. SPECIFIC PERFORMANCE — Damages for Delay. — 
Where defendant leases land to athird person, reserv- 
ing the right to cancel the lease in casea broker, to 
whom he had already given the right to sell the land 
within a certain time, should effect a sale, and the 
broker contracts a sale within the specified time, which 
is agreed to by defendant, who fails to cancel the lease, 
the purchaser is entitled toa devreefor specific per- 
formance, with damages for the delay. — Thurman v. 
Pointer, Miss., 7 South. Rep. 215. 

94. SUNDAY LAwsS—Games. — Playing at cards or dice 
on Sunday is not within the psohibition of Code Miss. 
1880, § 2951, forbidding “‘farces or plays of any kind, or 
any games, tricks, juggling, or any such like show or 
exhibition,” etc.,on that day, as this refers to public 
exhibitions, etc.— Rucker v. State, Miss., 7 South. Rep. 223. 

95. TAXATION — Illegal Asse t.— An t, 
and sale for non-payment of taxes thereunder, will be 
set aside at the instance of one who has been com- 
pelled to pay more than his share of the taxes by the 
assessor’s intentional inequality in assessments, and 
arbitrary omissions of taxable property. — Semple v. 
Langlade County, Wis., 44 N. W. Rep. 749. 

9. TELEGRAPH CoMPANIES—Delay.—In the absence of 
other notice than the message itself,a telegraph com- 
pany is not liable to a husband for the mental suffering 
of his wife, caused by its delay in delivering a message 
addressed to the husband, reque 3ting him to come with 
“Ferdinand” to the latter’s father, who was very low, 
though the agent to whom the message was transmitted 
knew that the infomation related to the wife’s father.— 

Western Union Tel. Co. v. Kirkpatriik, Tex. 138. W. Rep. 
70. 

97. TRADE-MARKS—-Infringment.—A manufacturer has 
the right to buy old machines of another make, and to 
repair, repaint, and sell them again, without removing 
the trade-mark put on them by their manufacturer.— 
Singer Manf’g Co. v. Bent, U.8.C.C. (Ill.,) 41 Fed. Rep. 214. 











98. TRESPASS— Injury by Fright.— A petition which 
alleges that the tenant’s wife was enciente, and that, 
knowing that fact and that excitement was likely to in- 
jure a woman in that condition, the landlord violently 
assaulted two negroes on the tenant’s premises, and in 
his wife’s presence, whereby she sustained a fright 
which eventually produced a miscarriage, and other- 
wise injured her health, states a cause of action.—Hill 
v. Kimball, Tex., 138. W. Rep. 59. 

99. TRUSTEES—Powers.— Where land is devised and 
money bequeathed in trust for testator’s granddaughter 
for life, with remainder to her children, the trustee, has 
no power, at the instance of the granddaughter and with 
the consent of a court of chancery to invest the money 
in land, so as to conclude the rights of the remainder- 
men.— West v. Robertson, Miss.,7 South, Rep. 224. 

100. VENDOR AND VENDEE— Bona Fide Purchaser.— 
The plaintiffs claim the land in controversy under a 
deed which was not recorded when defendant procnred 
a quitclaim deed of the same land, executed by plaint- 
iffs’ grantor: Held, that previous notice to the defend- 
ant that plaintiffs were claiming title as exclusive own- 
ers, and that they asserted and claimed that they had 
purchased the entire remaining interest of such grantor 
in the government subdivision which included the lot 
in controversy, was sufficient to put the defendant upon 
inquiry in respect to plaintiffs’ title, and to support the 
finding of actual notice to him as made by the trial 
court.—Cummings v. Finnegan, Minn., 44 N. W. Rep. 796. 

101. VENDOR AND VENDEE—Where a party has settled 
upon land, and made lawful improvements thereon, as 
required in order to be entitled to enter and purchase 
the same under the laws ofthe United States, and, with- 
out fraud on his part, Subsequent to the entry thereof, 
sells and conveys the same to a purchaser who knows 
the nature of the title, and that the same is subject to 
be contested by another claimant, he may recover of the 
purchaser the sum agreed to be paid as the considera- 
tion of such deed.—Bemis v. Bridgman, Minn., 44.N. W. 
Rep. 793. 

102. WILLs—Charges upon Land.—A devise of land to 
M., ‘‘to have free from any incumbrance whatever, ex- 
cept that so long as my daughter Polly may live with 
him he shall board her and pay hera yearly stipend of 
twenty dollars,” fixes a charge on the land for the 
board and yearly stipend of the daughter.—Crossett v. 
Clements, Miss., 7 South. Rep. 207. 

103. WILLS—Estates.—A testator devised all his prop- 
erty to his wife and five children, to be equally divided 
among them, and directed that the wife should be 
guardian of the minor children, and that no partition 
of the estate should be made until the youngest child 
should become of age, and that tne wife should still re- 
tain her lawful dower, and be privileged to will to whom 
she pleased her portion of the real estate: Held, that 
the wife took,in addition to her dower, an undivided 
one sixth in fee-simple, under Rev. St. Mo. § 4004.—Cook 
v. Couch, Mo., 13 8. W. Rep. 80. 

104. WILLS—Foreign Probate.—Under Code Civil Proc. 
Cal. §§ 1322, 1324, the question whether a will has been 
duly proved and allowed in a foreign country is a fact 
which the court must find from the evidence, and 
where the court finds that a will has been properly pro- 
bated in a foreign country, and admits it to probate in 
this State, its action cannot be attacked. collaterally, 
but only by direct appeal. — Goldtree v. McAlister, Cal., 
23 Pac. Rep. 207. 

105. WITNESS—Transactions with Decedents.—Under 
Const. Ark. art. 7,§22, providing that in actions by or 
against executors or administrators neither party shall 
be allowed to testify against the other as to any transac- 
tion with or statement of the deceased, it is not com- 
petent, in an action against an administrator for con- 
version, for plaintiff to testify to the fact of the de- 
livery of the property converted to the intestate.—Nun- 
nally v. Becker, Ark , 138. W. Rep. 79, 





